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P-ROCEEDI-NGS
9:39 a.m

CHAI RVAN GRIFFI'S: On the record. Good
norni ng, |adies and gentlenen. Let nme call to order
the April 22, 2003 public hearing of the Board of
Zoni ng Adjustrment of the District of Colunbia. M
nanme is Geoff Giffis. | am Chairperson.

Joining ne today is M. Etherly who has
graci ously gone and gotten us sone water so we don?t
choke up during the norning. Also with us
representing National Capital Planning Conmmission is
M . Zaidan and representing the Zoni ng Conm ssion
with us this norning is M. Hood.

Copi es of today?s hearing are avail abl e
to you. They are |located at above the table near the
door where you entered into the hearing room Pl ease
take a copy of that and you will see how quickly we
progress through our norning schedule. 1f we do not
have enough avail abl e, please |let Staff know and we
wi || make nore.

Let ne run through a few things that are
of upnost inportance. First of all, everyone should
know that all hearings before the Board of Zoning
Adj ustnent are recorded. Therefore there are severa

things that you need to do. First you need to fil
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out two witness cards and given to the reporter who
is sitting to ny right prior to comng forward to
giving testinony. Those witness cards are on the
table in front of us and also at the table next to
t he door where you entered into.

Pl ease al so note that when you first
present to the Board you can introduce yourself for
the record wth your nane and your address. You only
need to do it once. Then we can nove on fromthere.

Also | would ask that people refrain from any

di sruptive noises or actions in the hearing room so
we do not disturb those giving presentations. Lastly
| would ask that people turn off their cell phones or
beepers at this tine so that we don?t have those

goi ng off.

The order of procedure today for specia
exceptions and variances will be first we?l|l hear
fromthe applicant their statenent and any w tnesses.

Second woul d be Governnment reports attended to the
applicant such as Ofice of Planning and Depart nent
of Transportation. Third would be the report from
t he Advi sory Nei ghborhood Comm ssion. Fourth woul d
be persons or parties in support of the application.

Fifth woul d be persons or parties in opposition.

Finally we will have closing remarks and any rebutt al
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testinmony by the applicant.

Cross exam nation of witnesses is
permtted by the applicant and parties in the case.
The ANC wi thin which the property is located is
automatically a party in the case. The record wll
be cl osed at the conclusion of each hearing except
for any material that the Board specifically requests
and we will be very specific on what is to be
submtted and when it is to be submtted into the
Ofice of Zoning. After that material is received of
course it goes w thout saying that the record woul d
be then closed. No additional information would be
accepted into the record.

The Sunshine Act requires that the public
heari ng on each case be held in the open and before
the public. This Board however consistent with its
rul es of procedures nay enter into executive session
during or after a public hearing on a case. That
woul d be for purposes of reviewng the record or
del i berating on the case.

Deci sions of this Board in contested
cases nust be based exclusively on the public record.

Therefore we ask that people present today not
engage Board nenbers in conversation so that we do

not give the incorrect appearance of not basing our
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del i beration on the public record.

The Board will now consi der any
prelimnary matters. Prelimnary matters are those
which relate to whether a case will or should be
heard today such as request for postponenents,
wi t hdrawal or whet her proper and adequate notice has
been given to the application. |If you are not
prepared to go forward this norning wwth a case that
you believe the Board should not proceed, | would ask
that you conme forward and make that known. | wll
ask Staff is there are any prelimnary matters for
the Board at this tine and al so wish thema very good
norning. M. Bailey represents the Ofice of Zoning,
also M. Moy with the Ofice of Zoning, M. Nyarku
with us out here today. Al so representing the
Corporation counsel is Ms. Monroe. Does the Staff
have any prelimnary matters for the Board?

M5. BAILEY: Menbers of the Board, good
norning. Staff does not have any prelimnary
matters, M. Chairman

CHAI RVAN GRI FFI'S:  Does anyone in
attendance have any prelimnary matters for the Board
to take up before we call the first case in the
norni ng? You can indicate it by even standi ng up.

Not seeing any indication of that, why don?t we
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proceed and call the first case of the norning.

MS. BAILEY: Applicant No. 17005 of The
Studi o Theater, Inc. pursuant to 11 DCVR Section
3103.2, for a variance fromthe rear yard
requi renents under section 774 and 2001. 3, and
pursuant to 11 DCMR Section 3104.1, a speci al
exception to allow nore than one roof structure, one
of which provides screening walls that would not be
of equal height under section 771 (section 411), and
a special exception to allow I ess than 50 percent of
the surface area of the street wall along 14" Street
at the ground level to be used for display w ndows
and entrances under section 1903 and 1906, to all ow
additions to existing buildings to be consolidated
into a single building on a single record |ot for use
as a legitimte theater in the Arts/CG3-A District at
prem ses 1501, 1507 and 1509 14'" Street, N.W The
property is located in Square 241, Lots 830, 834,
835.

Al those wishing to testify today, would
you pl ease stand to take the oath?

(Wtnesses sworn in.)

CHAI RVMAN GRI FFI'S: Good nor ni ng.

MR. PATTON. Good norning, M. Chair, and

menbers of the Board and Staff. M nane is Doug
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Patton with the law firmof Holland & Knight. | live
at 3237 Ellicott Street, NW in the D strict.

We have this norning which Ms. Bail ey
correctly summari zed the opening | would give and |
don?t want to be redundant in terns of stating the
same request for variances and special exceptions.
We have four witnesses this norning to present.
We?ve submtted the docunents to you. | hope you
have all had a chance to review those. | would Iike
to ask M. WIIlians now about additional subm ssions
to the Board.

MR. WLLIAMS: Good norning. M.

Chai rman and nenbers, we have at this tinme four
addi ti onal subnissions, nothing in the nature of a
surprise. W believe that by introducing themto you
now that as the testinony proceeds, you will have

cl ear set of references for the case today.

The first docunment that 1?1 be bringing
to Ms. Bailey for distribution to you is a set of
pl ans. You have already seen these plans. What
we?ve done on these plans is to bubble themto
identify specifically the areas in which the relief
we?re seeking is being sought so that it brings your
eye to that. W2l be asking you to approve these

plans with the focus on the bubbl ed areas.
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Second within the initial application we
filed a crafted Form BZA 135. You may renenber
seeing this docunment in the original materials. Wat
we?ve done is to highlight in an additional color, a
tan, the areas in which the application has been
anended so that you can see the very slight changes
and the shifts in nunbers. 1t?s just an updating of
t hat chart.

CHAI RMAN GRI FFI'S:  Way don?t we do this?

Way don?t you put theminto the record and then as
you bring themup you can describe themto us? It?s
easier to be looking at them \Wile he?s doing that,
I have a couple of clarification questions. First of
all, we have two sets of drawings in the record
currently. There?s the 02/02/03 and the 04/07/03.

My question actually is there any difference between
those. But | guess we can just put these aside and
use the drawi ngs that are coming in now. |[Is that
correct?

MR. PATTON: That?s correct.

CHAI RVAN GRIFFI'S:  So we?l| do that. The
ot her two quick questions | have for clarification
before you nove on. |?manticipating that we need
about 30 minutes for this so we?re going to get right

intoit, get to the details and then nove on.
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Secondly, if you want to address this, M. Patton or
someone, you are comng in for a variance for the
rear yard.

MR. PATTON: Yes sir.

CHAI RVAN GRI FFI'S:  Under 774.2, isn?t it
a speci al exception?

MR. PATTON. 1?2l be glad to ook at it.

CHAIRVAN GRIFFI'S: W can get to this
very quickly. Wat | read just looking at this, the
774 says the BZA may wai ve the rear yard requirenments
of this section pertaining to C3-A etc in accordance
Wi th requi renents under special exceptions provided
that the standard 774.3 and 774.6 are net. So you
are saying you don?t neet the 774.3 and the 774.6, is
t hat correct?

MR. PATTON: W believe we do net those,
M. Giffis. The issue here is that we were
uncertain and we took the npbst conservative approach
possi bl e to the question of whether there was a
problemin the rear yard as it related to the arch
overlay and second to the prohibition against the
expansi on of a non-conform ng use which is at the
2100 section. So we felt that the safer course of
action was to apply for the variance and make sure

that we had asked for all possible relief. The Board
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of course has absolute authority to nake a
det erm nati on.

CHAI RVAN GRI FFI'S:  Good and we appreciate

that in taking the nost conservative route. Let ne
see if Ms. Monroe concurs with nme. |If she does in
fact I will bring it to the Board that we actually
amend very quickly this application to include a
speci al exception under 774 unless you want to just
proceed with the variance. |In that case, you are
perfectly able to do that. 121 refer if anyone
needs to read that. Ms. Mbonroe.

M5. MONROCE: Yes, | agree with you. A
speci al exception would do it.

CHAI RVAN GRIFFI'S: COkay. It seens to be
fairly clear to ne. It may even expedite sone of the
things that we need you to do today. Board, any
guestions on that? Do people need to see the
section? In which case, 1?Il hear any objections to
amendi ng the application.

MR. PATTON: One of the reasons, M.
Chairman, is the history of the Board. W didn?t
want to appear for |ack of a better term as saying
we?re being ?cute? in terns of trying to go through
t he speci al exception as opposed to a tougher

standard on the vari ance.
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CHAI RVAN GRI FFI'S:  That ?s good al t hough

we like ?2cute? once in a while. [It?s okay. That
being said if there is no objection to the Board, why
don?t we take that up as a special exception then. |
think that?s fairly clear. Good. That?s all | have.

MR. PATTON. We will proceed with the
same evi dence regardl ess of the exception.

CHAI RMAN GRI FFI'S:  Yes, indeed and that?s
perfectly acceptable.

MR WLLIAMS: M. Chairman, to continue
t he additional subm ssions, first I was rem nded by
Ms. Bailey that | didn?t follow your directions. M
nanme is Lindsley WIIiamns.

CHAI RVAN GRI FFI' S: | ndeed.

MR WLLIAVS: | live at 3307 Hi ghl and
Pl ace. I?2m affiliated as a | and use consultant to
the law firmof Holland & Knight. |?massisting the

Applicant in this case.

The second docunent | want to bring in to
your attention is the update of our Form BZA 135 as
we nodified it to conformto the bubbled plans that
you have fromthe i nmedi ately previous subm ssion.

CHAI RVAN GRI FFI'S:  Ckay, let?s get them
all in. Let?s not waste tinme doing that.

MEMBER ZAI DAN. It ?s ny understandi ng
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fromyour subm ssion materials that it?s part of the
speci al exception that we just anended. It needs to

be in the record that you nmet the standards of 774.3

through 774.6. | don?t think that?s in your
subm ssion stuff. [If you can just touch on those
briefly.

MR. WLLIAMS: Why don?t we do that when
we get to testinony? [I?2mjust trying to get the
materials in right nowif that?s okay.

MEMBER ZAI DAN. Right, | know. 1t?s just
because | ?2m borrowi ng his regulations. | wanted to
make a note of it before | give it back to him [It?s
just so the Board and the record is conplete on you
neeti ng those standards.

MR. WLLIAMS: The third submssion is a
docunent titled ?Studi o Theaters Areas of Existing
and Proposed Wndows and Entrances on the G ound
Fl oor Levels of 1509, 1507 and 1501 14" Street,

Washi ngton, D.C.? It?s a single paged chart that
summari zes an issue that we will cone to be
di scussing in the course of this.

Finally there is a text docunent
submtted to you today but earlier to M. Calcott
(PH and M. Jackson fromthe Applicant on the

subj ect of the display windows. Those are the
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addi tional subm ssions that we offer at this tine,
M. Chai r man.

CHAI RMAN GRI FFI'S:  Any objection fromthe
Board to accept the additional material s?

(Chorus of nos.)

CHAI RVAN GRIFFI'S:  Very well. You can
submt those in. M. Patton, you are proffering M.
WIllians and others as expert witnesses. |s that
correct?

MR. PATTON:  Yes.

CHAI RVAN GRI FFI'S:  Way don?t we take that
up at this point and then we can go ahead unl ess you
have sonet hing el se that we need to do inmediately.

MR, PATTON:  No.

CHAl RVAN GRI FFI'S:  Board nenbers, we do
have in the submi ssion all of the résunés. M.
Bonstra is being proffered. Let?s goto Tab N. 17211

t ake any questions on those listed in Exhibit N

MEMBER ZAI DAN.  No objection, M. Chair.

CHAI RVAN CGRI FFI'S:  Any questions? Any
obj ecti ons?

(No response.)

CHAIRVAN GRIFFI'S:  Very well. 1211 take
it as a consensus and bestow the great honor of

expert status to those present. M. Patton, we?l|
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try not to interrupt again.

MR. PATTON. Thank you, M. Chairman.
woul d Iike to proceed with our first wtness and
i ntroduce Keith Baker who is speaking on behal f of
the Applicant, Studio Theater. |In |light of the
Chai rman?s 30 minute, take due note of that if you
woul d, M. Baker, in terns of summation if you woul d.

MR. BAKER. Al right. Good norning, M.
Chai rman and nenbers of the Board and Staff. |?m
Keith Al an Baker. |?mthe nmanaging director of the
Studi o Theater and the project director for our
current renovation effort. | live at 3420 16" Street
in the District.

The Studio Theater is the owner of the
t hree subject properties: 1501, 1507 and 1509 14'"
Street. Wth ne today is the Chair of the Board,
Susan Butler and Mdrey Epstein, the Executive
Director of Institutional Devel opnent for the Studio
Theater. W are here today with our architect,
hi storian and consultants to seek your approval for
this project.

| hope you are famliar with the Studio
Theater and its history. W are celebrating our 25"
anniversary this year. The Studio Theater is at 501

C-3 not-for-profit professional theater. W produce
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a year round season of 10 to 12 plays each season
We have approxi mately 6500 season subscribers. The
Studi o Theater enploys nore than 30 full tine
personnel and enpl oys many others on a highly

vari abl e part-tinme basis each year.

We?ve been operating within the limted
space of our current building for the past decade.
We?ve had the opportunity to do acquire the two
adj acent buil dings and expand our physical facility.

The Studi o Theater has been a vital part of a
tremendous grow h of the Washi ngton theater
comunity.

Founded in 1978, the Studio Theater is
Washi ngton?s prem er venue for contenporary theater

The Theater has gained a regional, national and
international reputation. To date, the Studio
Theat er has produced 130 plays by 116 different
pl ayw i ghts and has recei ved numerous awards and
citations including al nost 200 Hel en Hayes Award
nom nations for artistic excellence and the Myor ?s
Art Award for excellence and service to the Arts.

The Studi o Theater has been a pioneer in
the Logan Circle area. W have been there for nore
than 25 years. W participated in the creation of

the 14" Street Arts Overlay designed to prompte and
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protect artists and arts organizations. The Studio
Theater has been in the area since the days when the
corridor was littered with hypoderm c needl es,
condons and boarded up buildings. Changes are taking
pl ace qui ckly.

The Theater was founded by director Joy
Zinoman and designer Russell Metheny. |t began on
Rhode |sland Avenue between 14" and 15" Streets
sharing space with Liz Lerman?s Dance Exchange and
Marjorie CGol dberg?s Zenith Gallery. 1In 1980, the
Theater noved to its own space at 1401 Church Street.
This space was | ater |eased by Woly Mamot h Theat er
Conmpany and i s now under devel opnent by Metropolis
Devel opnment Cor porati on.

In 1987, the Theater noved across the
street to our current |ocation at the corner of 14"
and P Streets, the former Petrovich auto repair shop.
We had partial occupancy |easing 40 percent of the
building and built the first floor theater wth the
current entrance on P Street. W then purchased the
building fromthe Petrovich brothers in 1993 and
renovated the entire building, opening a second
t heater on the second floor in 1997.

W now have two theaters, the Mead

Theater and the MIton Theater on the second with
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production support areas and admi nistrative offices
on the third floor. This two theater nodel allows
popul ar shows to extend w t hout disrupting the
regul ar subscription schedule. W hopefully have one
or two hits a year.

However for the two theater nodel to work
ideally the theaters nust be the sane size. Due to
t he physical |imtations of the current building, two
current theaters are not the sanme size in terns of
seating capacity and nechanics of the space itself,
ceiling height, stage dinensions, etc. This nakes a
huge difference artistically.

But the new theater space in 1509 will be
able to accommpdate the same nunber of seats and wil |
be equivalent in terns of stage dinensions. The two
t heater nodel will swtch fromthe current Mead and
MIlton theaters to the Mead and its new sister
theater in 1509. The current MIton theater wll
t hen be used for special event presentations which we
do several tines a year wwth limted runs.

We do not plan on increasing the nunber
of productions that we do. Qur objective is to
equalize the two theaters allowing the two theater
nodel to work nore effectively in space that is

nearly equivalent. The primary purpose of having
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three working theaters is the flexibility it wll
allowinternally for scheduling and the building of
producti ons.

Internally we began planning in 2000 to
| ocate additional spaces as part of the new five-year
plan. In 2001, we started a capital canmpaign. 1In
June 2002, we purchased the two buildings from Al bert
Cary (PH) properties. W submtted our design plans
to the District?s H storic Preservation Revi ew Board
| ast fall and gai ned approval in Decenber 2002. The
concerns of the Historic Preservation Review Board
resulted in the need to shift sonme of our progranmm ng
needs within the building. Some of these changes
coupled with the special heating/air conditioning
needs of the theaters and certain requirenments within
the Arts Overlay regulations created the need to seek
the current Zoning review and relief.

The project designer for the renovation
is Russell Metheny who is one of the co-founders and
is our resident set designer who al so designed the
current theaters. The general contractor for the
renovation is Cafory (PH) Construction Goup. The
proj ect manager is Paul Moore.

| would Iike to introduce the nenbers of

the project teamthat are here today. Bill Bonstra
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of Bonstra Architects is the project architect.

Emly Eig (PH is the historic preservation
consultant for the project. Doug Patton of Holland &
Knight is our representative in this. Lindsley
Wllianms is our |and use and zoni ng consul tant.

The schedul e for the project will begin

wi th the ground-breaking cerenony on Tuesday, June 3.
W would like to have your order in hand. W
anticipate construction to take place over a 15 nonth
period on phase tineline. Construction will begin in
1509 during the summer. Construction will begin in
1507 in Septenber after the current tenant?s | ease
expires. The three buildings will be united into one
conplex in February 2004. Construction is schedul ed
to be conpleted in August 2004 with a grand opening
of the new conplex in the fall of 2004.

We are ready to begin the construction
phase of the project. W are geared up. The trucks
are waiting. W?re ready to bring our dreamto
reality and becone an el ement on 14" Street. Wth
your approval, we are ready to begin. Thank you.

CHAI RVAN GRI FFI'S: Good. Let?s see if we
can keep you to that schedul e.

MR. PATTON. Any questions of the Board?

CHAI RVAN GRI FFI'S:  Any questions?
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(No response.)

MR PATTON: | would like to introduce
M. Bonstra. Please state your nane.

MR. BONSTRA: M nane is WIIliam Bonstra

I?2mthe project architect. | live within two bl ock
of the Studio Theater at 1519 Vernont Avenue, N W |
won?t go back through too nmuch on the functions of
the building as M. Baker explained. This is
addi tional theaters and an expansi on of the existing
functions of the building that are |ocated presently
in the 1501 14" Street structure. The buil ding
directly to the north at 1507, the center buil ding,
wi Il have an atrium addition added. That will be the
mai n | obby and the tissue that |inks the spaces of
t he buil di ng.

W are here today to talk specifically
about relief from Zoning requirenments for the
project. The first area of relief is in the rear
yard setback. The project wll be consolidated into
a single record | ot through the subdivision process
that is in the works. Wth that, it allows us to
| ocate a rear yard along the north side of the
bui I ding. Should I point sone things out?

MR. PATTON. | think you should point

themout. It mght help the Board.
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MR BONSTRA: | don?t believe | have a

m crophone t here.

CHAI RVAN GRIFFI'S: Let nme see if | can
make one of these work.

MR, BONSTRA: Can you hear ne? This is
the first floor plan. This is the 1509 buil di ng.

The rear yard setback that is established for the
property is here running east-west along the north
property line. As | said the buildings will be
consolidated as a corner building. That would be our
rear yard. The relief that we are seeking ?-

MR, PATTON. M. Bonstra. It would help
for the record if you say the address of the building
in ternms of the rear yard even though they can see
it.

MR, BONSTRA: kay. The rear yard relief
that we are asking for is behind the 1509 buil di ng at
t he northeast corner. It would be this area here.
The existing building does in fact rise fromthis
level. This dotted |Iine shows where the existing one
story portion of the building which is in bad shape
will be renmoved to nmake way for the new addition.
That is the rear yard aspect. This part of the
building in fact is two stories tall.

CHAI RVMAN GRIFFI'S:  So essentially on 1509
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we have a portion of which you?ve chosen not to be
the rear yard of the consolidation of all of the
buil dings. It does not exist and is nonconformng at
this point so we?re | ooking at the small rear corner.
In fact, Board nenbers, if you look at SP-1 in the

new set that was set out, it?s fairly well
identified. The small section is there.

MR BONSTRA: Yes. You can also see on
t he nodel the heights of the buil dings.

CHAl RVAN GRI FFI S: W have a nodel ?

MR BONSTRA: Yes. W have a nodel

CHAI RVAN GRIFFI'S:  Bring that out now.

MR. BONSTRA: That ?s probably the best
pl ace to show sone of it.

CHAIRVMAN GRIFFI'S:  This is the fun part.

MR, BONSTRA: That?s the first aspect of
the project that we?re here today to di scuss. The
second unl ess there are any questions on the rear
yard.

CHAI RMAN GRI FFI'S:  No.

MR. PATTON. Bill, if you can point out
for the Board the nodel as to on P Street versus 14"
Street so they keep it in perspective.

MR BONSTRA: This is P Street, N W

(Wtness indicating on nodel.)
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CHAl RMVAN GRI FFI'S: R ght.

MR. BONSTRA: This is 14" Street. This
is due north. W have a 10 foot wi de public alley
here. The existing 1507 building does in fact cone
to the face of the alley as does the existing 1509
building with a portion of it as shown in the dashed
l'i ne.

CHAI RVAN GRI FFI'S:  |s the node
accurately reflecting the adjacent properties across
the alley?

MR, BONSTRA:  Yes.

CHAI RVAN GRI FFI'S:  So are there vacant
lots there or a building close to the street?

MR. BONSTRA: No, the buildings that are
shown are accurately represented. They have been
field neasured. The vacant areas are parking and
rear yards for the occupants of these buil di ngs.

COW SSI ONER HOOD: M. Chair, can | just
ask?

CHAI RMAN GRI FFI'S:  Yes.

COW SSI ONER HOOD: M. Bonstra, what is
north of the third building which is 1509?

MR. BONSTRA: This is an existing
bui | di ng.

COW SSI ONER HOOD:  Right, but | ?m saying
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what is it? Is it an alley north of this?

MR. BONSTRA: North of this, there is
actually a smaller one-story building which I believe
wi |l be denolish and a vacant parking lot. Then
there are other buildings to the north of that.

CHAI RVAN GRIFFI'S:  There is no alley
access to 14'" Street.

MR. BONSTRA: There?s no alley along this
block at all. There is no alley that runs east-west
in this bl ock.

COW SSI ONER HOOD:  Let ne say this.
This is very hel pful what you submtted with the
diagram This helps ne out a lot with the variance.

Thank you.

MR. BONSTRA: The second aspect of our
di scussion today is regardi ng penthouses. The
proposed pent house on 1509 is shown here. W have
been in discussions with the Historic Preservation
Revi ew Board on pent house height. W have inherited
sone existing penthouses on 1501. This is an
exi sting el evator penthouse. On 1509 this is an
exi sting el evator penthouse. Those will remain.
Those are non-conpl yi ng.

In the consolidation of the lot, we run

into problens with the laws stating a single
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pent house. In this project, we have varying roof
hei ghts. So we propose two penthouses. This is a
mechani cal pent house which will screen mechanica
equi pnrent which as M. Baker nentioned is inportant
to bring that out of the theater real mand put the
equi pnent on the roof.

As well, we have a penthouse at the rear
which is on the third |level or the second | evel roof
of 1507 and 1509. That is a screen wall which wll
screen mechani cal equi pnent behind. That is set off
the requisite one-to-one off the roof at variance to
the regul ations. W have an opening which is not a
| ouver but it is there to allow visibility through
fromthe existing window. The penthouse will have a
uni form height but it wll have an opening that wl|
be cut init.

CHAI RVAN GRI FFI'S:  What is the opening?

MR. BONSTRA: W anticipate sone type of
steel nmesh that would sone visibility, sonething that
we can see through.

CHAI RVAN GRI FFI'S:  How high is that
screen wal | ?

MR BONSTRA: This screen at a one-to-one
we?re at about seven and a half feet but we?re going

totry to keep that as | ow as possi bl e.
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CHAI RVAN GRI FFI'S:  And the point of that

as your subm ssion says is (1) that it?s going to
screen the rooftop units that are there but also (2)
it?s supposed to sonehow defl ect the sound of those
units.

MR, BONSTRA: That?s correct.

CHAI RVAN GRI FFI'S: Do you think seven
feet is adequate to do that?

MR BONSTRA: Yes.

CHAI RVAN GRI FFI'S:  How hi gh are your
rooftop units?

MR. BONSTRA: The units here are actually
in the nei ghborhood of six to seven feet. Depending
on whether they are raised on steel or they are down
on a curb on the roof is what we?re exploring now.

CHAI RVAN GRI FFI S Ckay.

MR. BONSTRA: As | said, we will keep it
off the one-to-one and we will keep it as | ow as
possi ble. That |ocation as you can see is actually
above the occupi ed space of our neighbors in terns of
its location. The sound will go up fromthe screen
wall as well this residential building. This is the
deck level. W are well above that.

The second pent house which is also a

nmechani cal penthouse it?s screened on 1509. Rather
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than conformto the zoning which requires us to be of
equal height to our existing penthouse, we would |ike
to keep that as I ow as possible. In our work with
the Historic Preservation Review Board (?HPRB?), we
have set it centered on the building. Here again we
want to keep this as | ow as possible. Right now,
we?ve shown it at 11 feet.

The requirements for that structure are
at equal height off the roof. The present roof
sl opes about three feet fromfront to back. I1t?s a
very steeply sloping roof. Rather than conformto
that slope, we would |ike to make our penthouse fl at
along the top elevation and again as | ow as possi bl e.

CHAI RVAN GRI FFI'S:  That?s roughly 11 feet
you?re saying.

MR, BONSTRA: Eleven feet, yes. W?7re
wor ki ng to keep that down as wel .

MEMBER ZAI DAN:  Just to make sure
understand on sheet A-1.3 it shows ?- and what [|?m
confused about is on your nodel the HVAC units are
not there. Am |1l understanding that correctly?

CHAI RVAN GRI FFI'S: Wi ch ones?

MEMBER ZAI DAN. W th the screen.

MR. BONSTRA: The nodel 2-

MEMBER ZAl DAN: No, the other structure.
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MR, BONSTRA: Her e?

MEMBER ZAlI DAN:  Yes.

MR BONSTRA: On the back. The boxes
woul d be wthin that screen. So they are shown on
t he draw ngs.

MEMBER ZAI DAN. Ckay. | just wanted to
make sure | was followi ng you. | was |ooking at the
nodel and those HVAC nmechani cal units are not shown
on there. Are you still working on where they?re
going to be | ocated?

MR. BONSTRA: Mcrolevel. W know where
they are | ocated.

MEMBER ZAl DAN:  Rat her than inches.

MR, BONSTRA: Yes.

CHAIl RMAN GRI FFI'S:  What about the nunber?

Is it pretty clear it?s going to be three units?

MR. BONSTRA: W are showing three with
an atriumrequirenent. W have buil ding code
requi renents for fans, exhausts, snoky vac fans and
what have you. W anticipate three at this point.

MEMBER ZAlI DAN: Do those units fal
within the one unit per roof provision? That?s what
we?re discussing is that all those units have to be
under one structure, right?

CHAI RVAN GRI FFI'S:  They have to be
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screened so yes, we take that and isolate it in that
one area. That would be conpliant with 411 as far as
what | ?m hearing in the testinony today because it?s
a single enclosure being enclosed by that and it?s a
single height. Now the point is obviously they are
com ng in because they have four penthouses.

MEMBER ZAIDAN: Right but in ternms of the
one on the third floor plan that they were talking
about that?s considered one encl osure.

CHAI RMAN GRI FFI'S:  Right. That is.

There is not a requirenent that you have to put a
roof onit. 411 states that you are allowed to keep
it open. It obviously makes sense for them

MEMBER ZAI DAN. My point is for exanple
if they would like to add a fourth unit in there it
woul dn?t require additional relief.

CHAI RVAN GRIFFI'S: It woul dn?t but it?s
obvi ously sonething that we?re looking at in terns of
how much space they have and how many units they may
put out there because that does go to the inpact on
the alley side. So it?s sonething to keep in mnd.
They are far enough along. Cearly with the atrium
there?s a huge |oad that has to be dealt with there.

They are giving the nunbers at this point but I

woul d not imagine that it would increase in nunbers
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substantially. M. Bonstra, you can correct ne if
| 2m wr ong.

MR. BONSTRA: No, our goal is to reduce
the area of our screen wall and our roof area for
t hese units for a nunber of reasons.

CHAIRVAN GRIFFI'S: Right. Let?s go on.
Any ot her questions of the penthouse? Everyone clear
on the all the elenents under the intriguing 411 that
this is before us here? Good. Let?s nove on.

MR. BONSTRA: Lindsley, the last issue
that in fact a zoning issue is the street front
requirenents with the arts overl ay.

CHAl RMAN GRI FFI'S:  Yes.

MR BONSTRA: W have as we described the
three buildings. The existing 1501 buil ding
presently has solid netal panels --

CHAIRVAN GRIFFI'S: I?msorry to interrupt
but can you put it up on the easel? W can?t easily
see that.

MR, BONSTRA: Has solid netal panels
which fill |ong abandoned wi ndow openi ngs that have
been bl ocked up. The building to the north, the
1507, has garage doors and that?s been filled in over
the years. The openi ngs have actually been made

smaller. Then the existing 1509 buil di ng has w ndows
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and doors there.

In terns of the 1507, we are actually
enl argi ng the openings and restoring the building to
its original aesthetic for historic reasons. As
well, we want to open that up. This is the main
| obby of the building. So we are creating the
maxi mum opening in the 1507 building that we can
possi bl 'y obt ai n.

In the 1509 building, we are in fact
restoring the existing storefront wi ndow and we are
restoring the transom w ndows whi ch you can?t see in
t hi s photograph. They are behind these panels. In
the nodel, it?s clear and al so on your el evation
drawi ngs where that transom w ndow i s | ocated across
the top of the doors, across the storefront and the
door on the other side of the 1509 buil di ng.

CHAI RVMAN GRIFFI'S:  So you are putting
back the transons but those aren?t going to be vision
glass. Is that correct?

MR. BONSTRA: In fact there is a theater
behi nd here.

CHAI RVAN GRI FFI'S:  Right.

MR. BONSTRA: The intent is that we wll
have a solid wall which will be a sound wall and the

i ght opaque wall behi nd.
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CHAI RVAN GRIFFI'S: A quick clarification

because | don?t know about my other Board nenbers but
when one says netal panel, | get a little adverse
reacti on especially when you say the street |evel.
But let?s be very clear on the original one when you
are tal king about a netal panel. Those are the

ani mat ed panels, the graphics, that are actually

t here now.

MR. BONSTRA:  Yes.

CHAIRVMAN GRIFFI'S:  And it?s illum nated
or not.

MR. BONSTRA: In fact, what we feel is
we?re going one step further fromthe original
design. Qur intention is to renove these netal
panel s and replace themw th back-lit frosted gl ass
which will give the inpression of a w ndow.

CHAI RMAN GRI FFI'S: | see.

MR. BONSTRA: It will be nore open and

nore inviting along the street. It wll lighten the
street here and it will be nore animated which is the
goal of all parties involved. W feel like we are

i ncreasing the animation and the interest along the
street trying to bring this back to its origina
| ook. W are opening the 1507 building as nmuch as

possible with as much gl ass as possible. The 1509
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buil ding we?re restoring all the transons.

CHAI RVMAN GRIFFI'S:  Then clearly the issue
before us under the definition of the display w ndows
is that you?re not exactly nmeeting that and there is
a requirenent for not |ess than 50 percent.

MR, BONSTRA:  Yes.

CHAI RVAN GRIFFI'S:  The intent is fairly
clear. This used to be and is trying to be an
excel l ent commercial corridor and you don?t want to
have bl ank areas of |arge expansive bl ock. So what
you are saying if |I?mhearing you correctly and in
your subm ssions in order based on the function, you
can?t have vision glass. You?re not a retailer so
you?re not showi ng products in the w ndow. But
rat her you?re meking every effort to acconmodate the
intent and that is to animate and |lighten to nake it
i nt eresting.

In the witten submssion, it said it?s
on the scale of (1) pedestrian but also (2) vehicular
which is also an inportant aspect in terns of the
urban design | ooking at 14" Street. Wy don?t we get

very specifically this into when you | ook at the
percentage it seens a little extrenme? You are going
fromb50 percent required to 16.8 or whatever it is?

How what you are proposing in some of the storefront
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areas? W have a new subm ssion that we need to | ook
at too while we do this.

MEMBER ZAI DAN. Before we get into the
street front issue, | just have a quick question. |Is

there an existing curb cut in front of 1507?

MR BONSTRA: Yes, there is.

MEMBER ZAI DAN:  Are you closing that off
and consolidating the curb?

MR. BONSTRA: That will be renoved.

CHAI RVAN GRIFFI'S:  And the difference if
ny understanding is correct for display w ndow base
i s dinmensional and al so behind glass. Is that
correct?

MR BONSTRA: | don?t know if | can
respond to that question.

MR, PATTON. Wiy don?t we have M.
WIlianms address that?

MR WLLIAMS: There is no stated
requirenent in the zoning regulations for the depth
of the window. It sinply says that it?s to be nade
of clear glass. |In the case of the Applicant here at
1509, the depth will be approximtely two feet.

CHAIRVMAN GRIFFI'S: | see.

MR WLLIAMS: The other w ndow in 1507,

the building we refer to as 1507, will have a varied
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depth behind it because there is a wall that fornms an
angle as part of the entrance. Part of it will taper
down to zero and it will be as nmuch as three feet I
believe at the southern nost point of that w ndow.

CHAIRVAN GRIFFI'S: |Is everyone clear on
that? Excellent.

MR. BONSTRA: Just to step back to the
per cent ages, what you?l| see is a distinction between
the consolidation of these two buil dings | ooking at
this as a percentage of 1507 and 1509. Then there is
a conparison with the whole frontage. Keep in mnd
that we?ve in this project inherited this condition
in sone sense. W are trying to nake it better

If you do | ook at the street frontage of
the two buildings, 1507 and 1509, that is nore than
the 50 percent requirenent in itself. |If you take
out the transom wi ndows, it?s not clear in the code
that there is a distinction between transons and |
don?t make a distinction personally. Then you?re
down just below the 50 percent mark. W feel |ike we
are in conformance on the 1507 and 1509. Really what
skews our number is incorporating an existing
condition of the 1501 building which is solid and
will be solid.

CHAI RVAN GRI FFI' S:  Ckay.
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MR. PATTON: We?l| proceed to M.

Wllians if you would state your nane and capacity.

MR. WLLIAVS: M name is Lindsley
Wlliams. Good norning, M. Chairman. You have a
report fromus on this case. It tried to lay out the
excitement of the area as the opening part. To just
mention, | want to make sure your attention is
focused on the fact that this is really bl ossom ng
area of the District of Colunmbia. It is Arts C3-A
Overlay District. W are now seeing the success of
any nunber of things comng together with close to
600 housing units comng on-line ?-

CHAl RVAN GRI FFI'S: I ndeed, | don?t think
we need to do that. In fact, we?ve approved a | ot of
t hose.

MR, WLLIAMS: Yes, you have.

CHAI RVAN GRIFFI'S: W are darn famliar
wi th that nei ghborhood.

MR. WLLIAMS: This is part of the
Theater actually bringing particular life to the
meani ng of the greater 14" Street historic district.

That ?s why we?re here in front of you. The Board
fromtime to tine asks people in ny position how does
this relate to the conprehensive plan. The

conprehensi ve plan, |and-use el enent speaks of this
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as being an area for mxed retail at a |lower density
retail along with noderate density housing.

The nore significant part of the
conprehensive plan is the fact that it is part of the
Arts Overlay. | would bring to your attention the
speci fic provisions of the conprehensive plan about
the Arts Overlay. | have a submission to you which
is sinply a recitation of the lawif you wsh it.
This plan that is before you is the enbodi nent of the
principles of that plan not a strict zoning test but
it should be something that you should take into your
t hi nki ng as you fornul ate your opinion on the case.

CHAl RVAN GRI FFI' S:  Ckay.

MR. WLLIAMS: W went through as M.
Baker indicated a series of steps with HPRB and an
early set of plans had a different array of roons on
t he second fl oor which he could explain in nore
detail or I can. Suffice it to say that we had to
nove things around to acconmodate the desires and
directions of the HPRB

That ?s what brought us to the need to use
t he space in the northeast corner which we started
out as calling the area variance. You may want to
have it be | ooked at as the special exception. W

feel that those are the circunstances. W?ve
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identified the three prongs in our subm ssion as to
why we feel that?s satisfied.

To address M. Chairman?s point and M.
Zai dan?s point, the building is |located directly
across alleys fromresidential uses. The building
that is on P Street in your nodel here has gl ass
bl ock wi ndows only on the alley face. There is no
requi red wi ndow providing required Iight and air into
that apartnment fromthe alley that separates it from
the building that is before you today.

The property on Kingnon Place, the snal
bl ock building that you saw whi ch agai n has w ndows
shown in the nodel, is renoved by a di stance of
approximately 30 feet fromthe alley so that it is
removed a total of about 40 feet fromthe proposed
structure. The third floor wi ndows which is the top
floor of that building sits at a | evel below the
| evel of the proposed roof |evel above the two
stories of the proposed theater conplex on which the
air conditioning units would be | ocated.

The neasurenents are in the di agram which
you have as to the frontage requirenent. W believe
that we have satisfied every bit of the spirit of
this and, M. Zaidan, you are right by renoving the

curb cut. W renoved one of the other things that?s
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in the regulations which is in effect a requirenent
t hat says you shoul d not have driveways and curb cuts
goi ng across it.

Now t he Regs say to required parking and
| oading but the spirit of it is |let?s not have
vehi cl es crossing sidewal ks on 14" Street. Wth this
plan, that will cone to an end at this location. |
believe that will nmake this entire frontage fromP to
Q Streets vehicle free across the pedestrian sidewal k
ar ea.

So for any nunber of reasons, | feel this
is an appropriate plan. W have net every test that
is required. | believe | have touched on everything
inthe 774 rules with the possible exception of 774.5
whi ch has to do wth adequate off-street functions,
parking and | oading. That?s brings us to the fact
that this addition in the northeast corner which is a
very mnor anmount of square footage is utilitarian
service space. It provides the exits froma required
fire stair. W?re not providing activity |evel back
there, the type of sub-use or specific use within the
bui l di ng that woul d generate any traffic or
addi tional traffic whatsoever.

CHAI RMAN GRI FFI'S:  Looking at 774.5, it

does not go directly to just what you would be
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inpeding into the rear yard. 1t?s fairly clear that
it lays out what the building plan shall include
which is provisions. Now parking is an issue in the
application that | think we?l | address. M thought
inreading 774.5 is the fact that if you
satisfactorily address as you have in your witten
subm ssi on the parking aspect of this then that is
actually satisfied for the special exception for the
rear yard. Let?s not go too nuch further into that
because we?re going to get the detail with the rest
of the parking. Does that make sense?

MR. WLLIAMS: | do understand you, M.
Chairman. | believe the position of the Applicant is
that we believed that pursuing the variance that we
did not have a parking requirement. As the materials
subm tted indicated, each of these buildings is a
contributing building certified to that effect and we
believe that the provisions of the Zoning regul ations
both as to | oading and as to parking grant a waiver
of the need to satisfy on-sight parking at this
| ocation. Indeed as a practical natter, these are
bui | di ngs that have essentially no basenents. To try
and put parking on-site would be functionally
i npossible at this point. It would rip up the fabric

of the buildings. As we said, we believe it?s not
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necessary.

Mor eover as you know when you took up the
question of the Atlantic building in BZA Case No.
16892, this issue was debated and di scussed. |
bel i eve you concluded at that point that the waiver
provisions did apply. Now Atlantic was providing
parking to sone extent but the question is whether or
not there is an absolute waiver out as we believe
there is.

CHAI RVAN GRI FFI'S:  That ?s a good exanpl e.
The Board probably actually thought about that in
| ooking at this. | don?t think that was definitive.
So | would certainly not concur that it was a
definitive situation. But here is the logic that |?m
hearing fromyou and in your witten testinony is the
fact that these are pre ?58 buildings clearly in the
non-conform ng terns of your requirenent say that you
woul d not be required to put the parking in. Wen
you put an addition on to it, there is a parking
provi sion that would get kicked in. Your point is
that in fact as a contributing buildings and
structures that requirenent is then renoved.

MR WLLIAVS: Right.

CHAI RVAN GRI FFI'S:  That ?s the kind of

matri x that you are looking at. | think that?s
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clear. Board nenbers, any questions on that? Good.

MR PATTON:. M. Chairman, | would like
to introduce Emly Eig. Please state your nane and
position. She?s going to deal with the historic
aspects of this very briefly.

CHAI RVMAN GRI FFI'S:  Okay. She needs to be
sworn in. Ms. Bailey, can you swear in Ms. Eig?

(Wtness sworn.)

M5. EIG Good norning. M nane is Emly
Hotaling Eig. I1?man architectural historian and
preservation consultant with the HT Traceries. You
are aware that we have been to HPRB and that al
i ssues have been resolved with the exception of one
whi ch has to do with the display w ndows al ong
essentially the 1509. Last week after many neetings
and consi derabl e di scussions, we submtted to HPRB
office and to the Ofice of Planning via that a nmeno
that presented a conpronise certainly that we think
neets the needs of the Ofice of Planning.

In speaking with HPRB staff, Steven
Calcott (PH), there were four issues that he
particularly wanted to express that pedestrian
i nterest, changeability, relevancy of display to
occupancy and ani mati on shoul d be part of the w ndows

that were in the entire project. The w ndow proposa
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that was at the original 1501 which is now Studio
Theater and will remain Studio Theater, there was no
i ssue about that. They were replacing netal with
glass and it was very successful as was the 1507
clear glass entry which will becone the nmain | obby.

At 1509, however, we originally proposed
an opaque gl ass that would have an i mage of a face
simlar to what was on the wi ndows at 1501. W have
changed our proposal. W are proposing now a clear
gl ass that woul d be decorated with this frosted face
so that it would be a reverse thing and open into
this two foot space. The space woul d be accessible
for changeability. Any display would be rel evant as
inrelated to acting in the theater and to sone
degree what woul d be exactly on display is very far
in the future for this planning. The animation that
m ght occur with that simlarly is sonmething that is
in the future

The idea though is that it should be
sonething that we think then would neet with the
cl ear glass the requirenents of zoning and al so neet
the requirements of the theater that there would be
an associ ation between 1509 and the rest of the
buil dings. That was very inportant that because we

are expanding into these other buildings that have
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not been associated with the theater that the
associ ation be clear and evident to both passer-hbys
as well as vehicular drivers. W hope that will be
satisfactory. W have not heard a response and are
wai ting for obviously this report. But we think that
it does neet the test.

CHAI RMAN GRI FFI'S: Okay. It seens |ike
t he successful resolution to this is that it?s going
to be success for the theater. Cearly this was an
announcenent of where you were going and you can see
it fromevery direction. That?s going to be very
i nportant. Then connecting the building as you say
will also be inmportant in ternms of acclamation but
also just in its stature on that corner on 14"
Street. There it is. Any other questions? Cood.

M5. EIG Thank you.

MR. WLLIAMS: Thank you.

CHAI RVAN GRIFFI'S:  Let ne follow up with
one nore piece because this is in flux and in design.
We?re not going to get into design on this thing.
We?re going to put all full faith in their
responsi bility of doing it successfully. There is
sonme tension between scale. You testified a little
bit and certainly in the witten subm ssions it?s

tal ked about quite a bit. Wat should this be?
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Should it be on a scale of pedestrian? Wen you wal k
up, it?s sonmething you read in the window O is it
of the larger scale? |In summation, what is the
thinking? It wll be a mx.

M5. EIG That is correct. |In speaking
with Steven Calcott, he had talked to the Ofice of
Pl anni ng and expressed sone ideas of how we mi ght
achieve that so it?s sonething that woul d be of
interest to the pedestrian but not visible
necessarily to the vehicular driver. Those faces
whi ch are clearly sonething that can be seen from
peopl e wal ki ng many bl ocks away as well as the drive
is evidence. So it will be a m x.

CHAI RVAN GRIFFI'S: It seens to al nost
trademark for Studio now.

M5. EIG Absolutely.

CHAI RVAN GRI FFI'S:  After all this is a
theater so it mght as well be theatrical.

M5. EIG In fact the Logan Circle
Preservation groups explicitly expressed their
interest in retaining the faces because they felt it
was the signature of the Studio Theater.

CHAI RVAN GRIFFI'S: Good. | would
absolutely agree with that. | don?t know how ot her

Board menbers feel. M . Hood.
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COWM SSI ONER HOOD: M. Chairman, |?m

| ooki ng at the submi ssion of the diagram | was just
wondering. |s there another entrance besides on 14"
Street? 1s there one on P Street?

CHAI RVAN GRIFFI'S:  Yes, there?s a P
Street entrance.

COW SSI ONER HOCOD:  Okay. Maybe | ?m not
seeing it.

MR, PATTON. Wiy don?t you address that.

M5. EIG Currently there is the existing
entrance which is at 1433 P Street. That entrance
wi |l not be abandoned but it wll not be the main
entrance anynore. The main entrance to the theaters
will be on 14" Street so that there will be nmuch nore
liveliness on 14" Street as well as continued use on
P Street.

CHAIRVAN GRIFFIS: Is that right? That?s
i nteresting.

COW SSI ONER HOOD: Let nme just ask this
too, M. Chair. Wen you bring things into the
theater, do you go through the public alley? Is that
wher e you unl oad?

MR, PATTON. M. Baker, why don?t you
address that?

MR. BAKER: Yes, deliveries are currently
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made on P Street but they will be made in the new
al |l ey.

COW SSI ONER HOOD:  So currently right
now you basically just doubl e park.

MR, BAKER: Loadi ng and unl oadi ng.

COW SSI ONER HOCOD:  Does that cause any
probl ens?

MR. BAKER It hasn?t.

COW SSI ONER HOCD:  Thank you. Thank
you, M. Chair.

CHAI RVAN GRIFFI'S: M. Etherly.

MEMBER ETHERLY: Thank you, M. Chair.
wanted to sinply echo your coment about the
ani mati on of the street frontage al ong 14" Street and
remaining true to the current animation that you have
at the existing site. It is tradenmark.

What | ?2m struggling with is a question
that we have cone up often. I?2mtrying to get a
sense of something. It sounds |like you are still in
flux in ternms of figuring out what?s exactly going to
happen with that w ndow frontage on 1509 but the
frosted opaque type of glass is the direction in
whi ch you are heading. |Is that correct?

M5. EIG No, actually on 1509 we w ||

not be doing an opaque glass. It will be a clear

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

glass that will be decorated. The decoration is the
face but that nmeets the zoning requirenments. [If |
can speak for HPRB with what our understandi ng was,

it was that they did not want to have a situation
where it was a solid piece of glass that you could
not see through or a netal panel where there had been
a di splay w ndow.

We originally proposed an opaque glass to
be placed in there. This change to a clear glass and
to the fact that there would be this display space
avai |l abl e behind there it nore than neets we believe
their requirenments with these four issues of
pedestrian interest, changeability, relevancy of
di splay to occupancy and ani mati on.

Perhaps | can put it in context with
this. There is a 7-11 that is on 14" Street. They
intended to conpletely block off their wi ndows with
some kind of a film The nei ghborhood did not want
that. It was a retail establishnent. They felt it
shoul d be used for display as the regul ati ons
require. Any agreenent was reached between HPRB and
t he nei ghbor hood that panels that woul d display the
hi story of 7" Street would be put up.

MEMBER ETHERLY: Ckay.

MS. EI G In this case, it?s not a retai
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establishment. Yet we are trying to neet the
requirenents. Simlarly the relevancy issue is that
they did not want another display of 7" Street. They
wanted to do sonething related to sone aspect of the
t heater.

MEMBER ETHERLY: That?s hel pful. That
gives ne a little bit of a snapshot. | guess what
| ?2m getting at is you?re going to be retaining the
existing street frontage el enents that you have at
the current site.

M5. EIG That is correct.

MEMBER ETHERLY: I?2mtrying to get a
sense for essentially the bookend effect on now what
will be the main entrance for the new theater. So
you?l | have a sonewhat different type of treatnent
fromthe presentation standpoint at 1509 versus what
you currently have at 1501

M5. EIG It will be different from what
is currently at 1501 and it will be slightly
different fromwhat will be in the future at 1501.
You can see in this illustration that there will be
faces at 1501.

MEMBER ETHERLY: But there will be
slightly a different presentation. Ws there any

di scussi on at HPRB about nmi ntai ni ng consi stency
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bet ween the two?

M5. EIG They in fact were | ooking for
not mai ntai ning consi stency. They bawl ed on that
whi ch was what our original intention was.

MEMBER ETHERLY: Al right.

CHAIRVAN GRIFFI'S:  Well M. Etherly nade
a comment to ne which is why | asked himto talk
because it was well said. It is creating a
consi stency wth the bookends could be quite
successful. O course | prom se we aren?t going to
design this thing and here we are. And then you have
t he pedestrian elenent of the entrance. That?s where
you are drawi ng people. You?re not drawing themto
read w ndows.

M5. EIG | dare say that was exactly how
we thought it was. Your sentinent is where we hope
to be but it is not where we are right now There is
a variation of that.

COW SSI ONER HOCD: M. Chai rman, my we
provide HPRB a transcript because | agree with you.

CHAI RVAN GRIFFI'S:  Very well. 1 think
it?s clear on our opinion of that issue.

MR. PATTON: M. Chairman.

CHAl RMAN GRI FFI'S:  Yes.

MR. PATTON: Since Studio Theater has
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been there just as a historical note, what we find
oursel ves sonmetines as we do in the District of

Col unbi a caught between two entities or governing
bodi es.

CHAIRVAN GRIFFI'S: Got to love this city,
don?t you?

MR. PATTON: Yes. And also this is a
changi ng area where many years ago it was very tough
?2to wal k? as a pedestrian. That?s evol ving changi ng
too. That?s the other issue here we?re trying to
deal wth.

CHAI RVAN GRI FFI'S:  Ckay. | don?t think
we?re going to give direction but it?s clear on what
this Board supports. As | said, a successful
resolution will be successful for the theater.

MR WLLIAMS: M. Chairman, it nmay be
useful to look at Section 1903.4(a) of the
regul ations as a partial additional answer to M.

Et herl y?s question. Wat that says the w ndow shoul d
be is ?2The wi ndows shall use clear or |ow em ssivity
gl ass except for decorative or architectural accent.?
Appl i cant here proposes to use clear glass to which
there will be applied an inmage of a face. That?s why
you see it in the reverse on the plan diagramin

front of you.
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Unfortunately the nodel didn?t keep up
with that Iast mnute change. But in this sense what
you have in the bubbl ed plans absolutely conports
with 100 percent of the requirenments of the Zoning
regul ations to the maxi num extent of the of the
avai |l abl e rough openings and the historic el enents of
1509 and 1507.

CHAI RVAN GRI FFI'S:  Ckay. Anything el se?

MR, PATTON. M. Chair, that conpletes
our testinony.

CHAl RMAN GRI FFI'S:  Excellent. W?re
running a little behind schedule so | et?s nove on to
Government reports. W do have the O fice of
Planning with us today. Their report is Exhibit 31.

Good norning, sir.

MR, JACKSON. Good norning, M. Chairmn
and nmenbers of the Board. M nane is Arthur Jackson
of the DC. Ofice of Planning. | wll briefly go
t hrough ny report highlighting the issues that we
t hi nk have been raised by this application.
Essentially we?l| go straight to the conpliance with
the Zoning regulations in regard to the variances and
speci al exception requests.

Wth regard to the variance for the rear

yard requirenment, we think the variance application
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has sufficient uniqueness and exceptional conditions.
In fact with difficulty that does neet the standards
and m ni mum i npacts on the surroundi ng area, we
concur that both variances can be granted w t hout
substantial detrinent to the public good, wthout
i mpai rment of the intent purpose and integrity of the
zoni ng plan as enbodi ed by the Zoning regul ati ons and
map.

We al so concur with the Applicant?s
statement with regard to the standards that are net
under 774.4 fromthe special exception fromthe rear
yard. | would caution that it may be useful to send
this to the Zoning Board to follow through with
Section 774.6 just to see if there are any ot her
comments from other agencies. | wouldn?t think so
but there it is.

Now t he Ofice of Planning raised the
i ssue of the parking but only because there?s an
i ndi cation that there?s an actual increase in the
nunber of theater seats that are on-site. The
Appl i cant expl ai ned that their phil osophy of how the
seats woul d be used but as an increase and intensity
on the site relative to the theater seats would seem
to nmerit a parking requirenment. However the

Applicant was confident that they didn?t need that.
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That in itself would not present a problemw th them
in ternms of additional parking requirenents. That
issue is just raised for your information.

Now as to the special exception for the
three roof structures and encl osures with different
materials, we think that Applicant?s proposal with
their presentation and their report and the reasons
for that is so we can support it. Based on that
information, we think the proposed changes can be
provi ded consistent with Zoni ng regul ati ons.

However with regard to the speci al
exception for display w ndow requirenment, we have
recei ved and revi ewed the Applicant?s additional
submttal with regard to addition provisions that
t hey have decided that they would offer and we still
find it lacking. Frankly we are still |ooking for
nore of an interest and vitality. Maybe | should
step back and say why we used these terns.

Wat we are | ooking for in nost cases the
di splay wi ndows in thensel ves woul d show the interest
and vitality of on-going conmerce. That is to say
that you would just by virtue of passing by the
w ndows or being in the environnment you understand
the vitality of what goes on within that shop or

operation. For exanple, the existing garage and the
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former lighting store, that would add vitality
interest to the street because that?s an on-goi ng
activity.

So it?s not that we would |like to have a
short theater presentation every tine you go by the
store. It?s just that there would be sone indication
of the vitality and the activities inside the
buil ding that are outside. At this point what we
have is a Thespian fortress that?s on the corner that
you cannot see or have any feeling for what goes on
within the building. Wat we are asking for is for
the Applicant through the limted space that?s |eft
in the way of display windows to reach out to the
community and nake that connecti on.

So during the day, it?s just not a
marqui s panels with faces that a pedestrian is
i mpacted with. But sonething that?s nore integral to
the vitality that?s going to be occurring on the
ot her side of the street which is endemc to the
addi tional construction of retail stores,
restaurants, offices and other types of uses that are
going to be an integral part of the MIIennium
Bui | di ng.

Wth that after going through 30 years of

operation and a 130 plays, by this tinme we shoul d
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have nore than just sonething that?s in the future.
We just want sone greater definition of what types of
things that they plan to do with this space. At this
poi nt we don?t have that.

Wth regard to continuing the thene of
the faces on panels, we think it?s a great idea. But
why can?t the thene of that face be on the back wall
of that display window and their interacting
activities such as sets or whatever else they want to
put in the front be in front of the glass? This way
you have clear glass and they are facing the back
whi ch makes no difference to a passing car because
they can see it any way. This is just an exanple.
It?s not something that we di scussed with the
Applicant. In the interimthere?s that connection
that reaches out to the conmmunity and draws themin

These are things that | think should have
been resol ved sone tinme ago. |I?mnot sure why it?s
so difficult for a theater operation of this
significance because they are nationally known. It
just takes a little vision. At this point, we just
don?t see that we have enough of a package to really
go along with the reduction in area that?s been
request ed.

We support the proposal. W support what
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they are going to bring to the comunity with regard
of increasing the theater?s presence. But if that
presence is only for two or three hours in the
evening then we think it?s mssing opportunity to
take over a third of the block and keep it as vital
as it is now and nmake it nore so.

That?s really only the area where we
di sagree with the Applicant in terns of their
submttal. W just think that at this point their
vision and thenme for the little display space that
they claimthat they will provide is inconplete. W
would |i ke to see a nore conpl ete presentation on
that. Wth that, I will close for comments.

| also wanted to highlight one issue of
procedure. | would think that depending on what the
Board deci des to do whatever provisions that are nmade
to nmeet the requirenents that have been addressed or
design el enents that may be approved as part of the
| ast speci al exception should be made conditions of
t he speci al exception as per the |last provision of
1901. Wth that, I will conclude. Any questions?

CHAI RVAN GRI FFI'S:  Thank you, M.
Jackson. Let nme ask you two things. First of al
when you tal k about how one night aninmate these

wi ndows for the theater, do you pull up a visual
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exi sting condition for yourself? |Is there sonething
you can tell us that you?ve seen before that it
wor ked?

MR. JACKSON. Actually, no. W fielded
sone ideas with the Applicant. Again |ooking at this
bei ng a professional theater, we knew that there were
people in their shop that could come up with at | east
types of themes that they m ght want to pursue in
this display w ndow.

CHAI RMAN GRI FFI'S: Okay.

MR JACKSON: There were sone tal ks about
posters but posters are being rel egated to another
space that?s next to the entrance doors. |[It?s
something we would |ike to see them propose and we
can respond to. Again we don?t want to design it for
t hem

CHAIRVAN GRIFFI'S: Right. | appreciate
that and | appreciate the articulation of the issue
because that?s always hel pful in terns of addressing
the problens. Do you not see 1507 giving you
adequate street frontage to satisfy the different
scales the nore interactive piece?

MR JACKSON: 1507 woul d be an ani nat ed
space for the tinme the theater is in operation which

woul d generally be in the eveni ng.
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CHAI RVAN CGRI FFI'S:  Yes but you have the

?- there.

MR. JACKSON: But what we are doing is
we?re taking the real display w ndow and what | ?m
suggesting is turning the real display w ndow, the
only true wi ndow that?s going to be left into a
backdrop rather than being the prem er space because
even the frosting of the glass to ne is still opaque.

If they really want to have the inmage, why not put

it on the back wall and keep the front w ndow cl ear
and then put the elenent that you are going to use to
reach out to the community that you are serving.

Renenber this area is changing so this is
going to be the center of our activities during the
day. | can even envision the | obby beconm ng a coffee
shop of sone type because people want to cone and be
a part of the theater. But that?s long term At
least in the interim we wanted to see them nake the
nost of the real true display space that?s left. The
only one that?s really avail able for the 200 f oot
frontage that this building will occupy, alnobst a
third of the square. But that?s what we would |ike
to see.

CHAI RVAN GRI FFI'S:  Good. Any ot her

guestions fromthe Board?
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COWM SSI ONER HOOD: M . Chai r man.

CHAI RMAN GRI FFI'S:  Yes, M. Hood.

COW SSI ONER HOOD: M. Jackson, if |
understand you correctly, you nmentioned 774.6. You
cautioned us. I?2msitting down on this end and I may
not have heard you correctly. So |I?m going to ask
you to reiterate that. But you cautioned us to do
that and I was al ways under the assunption that it is
taken care of prior to comng before the Board. |If
you can just expound on that to help ny
under st andi ng.

MR, JACKSON:. What | was alluding to was
the Chairman noted that there?s a provision that
all ows for special exception. The |ast provision,
section 774.6, says that the Board would refer the
application to the agencies for comment. It?s just a
follow through with that so if they have any
guestions or comments they can refer that back to the
file.

CHAIRVAN CGRIFFI'S:  But this application
has been referred to the agenci es.

MR. JACKSON:. Yes, but only for variance,
not for special exception.

CHAI RMAN GRI FFI'S: R ght.

MR. JACKSON: It?s a | esser standard so |
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woul dn?t think there would be a problem But

procedurally you m ght want to follow through with

t hat .

COW SSI ONER HOOD:  Thank you.

MEMBER ZAI DAN:  Just to nake sure | ?m
clear on your issue with the street frontage. |It?s

your position that you feel that the glass is not
ani mted enough if any. |It?s too opaque and too
static so to speak. You want sonething nore
interactive.

MR JACKSON: Yes, but it?s nore than
that. W are looking for thenmes and ideas fromthe
Appl i cant about how t hey woul d address the ani mation
issue in ternms of interior glass. Now renmenber these
are basically just going to be shadow boxes. They
are only going to be two feet deep so they can?t be
but so much. But with the tools available to the
Applicant, we think they can cone up with what types
of themes they would |like to enphasize in that space.

Beyond that if they are frosting the front of the
gl ass, then you don?t see what?s goi ng on inside.

It would still be worthwhile that if they
want to keep the image, throw the face on the back
wall. This is a suggestion that we haven?t nade to

the Applicant. Then you still have at |east two feet
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in which you can put in those elenents that will nake
a linkage between the pedestrian passing by and the
activity and the excitenent and the el enents that
make the Studio Theater what it is.

MEMBER ZAI DAN:  So you are saying in the
two feet in depth put something in there that would
interact with the pedestrian better than these opaque
frosted gl ass w ndows.

MR. JACKSON: That ?s what we are
encour agi ng, yes.

CHAI RVAN GRI FFI'S:  Good. Any ot her
guestions of the Board? Cross exam nation?

MR. PATTON. M. Chairnman, thank you.
just think I have one question of M. Jackson and
perhaps a foll owup dependi ng upon the answer. |
realize that your interest in 14" and P Street area,
M. Jackson. | would just froma zoning perspective
and Zoni ng regul ati on perspective I?mcurious as to
what authority is in the Zoning regulations for
seeking this type of ?conformance? or input.

MR. JACKSON:. What we are basing it on
actually is just |looking at Section 1906.1(c) which
tal ks about the architectural concept. W?re
extending that to include the fenestration that?s put

on the building. The use of the glass is part of
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that fenestration. This is all a discussion about
the use of glass and the glass per se is the display
wi ndows. W are suggesting that anything that bl ocks
t he di splay w ndow should not be put in place in
front of the w ndow but should be behind it on the
rear wall. That?s point one.

Point two is that the whole idea of the
di spl ay space as been described by M. Wllians is
really because of the vitality of commerce that woul d
go on a normal store. This is not a nornmal store.
It?s a theater. So how do you display the vitality
of the activity as it relates to the theater? W?re
| eaving that up to the Applicant but we?re saying
that if you are not going to do the 50 percent of
di spl ay space and you are going to do 16, we think
that 16 should be of a quality that would be
sufficient to carry the |load during the day when the
theater activities are not going on.

Now t here may cone a tinme when they have
daytine theater. But in the interimwe don?t think
that a | obby with gl ass wi ndows that has no activity,
gl ass panels that are really nore for vehicles
passing by and taking the only true display w ndows
that are left on that facade noting again that the

doors there won?t even work and will part of the wall

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

is sufficient to address the architectural standard
as the way we interpret it.

MR. PATTON: Could I ask M. WIlians for
a stated clarification as to one of M. Jackson?s
statenments on the w ndow?

MR. WLLIAVS: M. Jackson has several
times used a figure of percentage in the 16 or 17
percent area. That was a nunber that we had supplied
earlier that included sone mathematical errors that |
made. After we reconputed and went through it with
t he transom exerci se and the additional material we
submtted just for the record, | think the Board
shoul d be aware that we conpute this out so that the
coverage requirenent is at the 30.2 percent mark of a
relati ve standard of 50 percent across the entire
bui | di ng frontage.

As noted earlier, this rises to 53
percent satisfying the requirenent if you | ook only
at the two buildings that are the core of renovation
plan that is before. It is only by virtue of the
necessity which M. Bonstra could talk about in nore
detail to do this a single building of record that
brought us to the issue that we?ve been addressing.

CHAl RMAN GRI FFI' S:  Ckay.

MR. WLLIAMS: The second point, M.
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Chairman, is that the inpression | get and perhaps
Ms. Eig and M. Bonstra could clarify but we?re
anticipating that only a small proportion of the

gl ass would be frosted. It?s not like it?s going to
be nmade opaque. Rather what we?re trying to do is to
bring out as shown in the exhibit before you a
reverse of the faces.

The rest of it would be clear glass
| eading to have clear view all the way back through
to the entire two foot depth where another face m ght
appear and other things in between. W feel that in
order to have it read at the street |evel by passing
cars there has to be sonething that is on a part of
that plane of the glass to provide the thematic
coupling even though it?s not a perfect match.

MR. JACKSON: M. Chairman, | did receive
M. WIlians? recal culation of the area and |
acknowl edge it at this point. I?mbasically stil
goi ng back to my original report because that?s
what?s in the original record.

CHAI RVMAN GRI FFI'S:  The percent age has
been clarified for us but M. Jackson?s point of view
and the O fice of Planning?s opinion is stil
articul ated whether that fluctuates or not as is this

Board?s. Boy, | didn?t think we?d be spending a
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whole ot of tinme on that. Just for additiona
clarification then at the 1507 you have the entrance
t here which obviously will be clear glass. But there
seens to be a triangle shape that?s been created
behi nd sone of this store front. |Is that exhibit
space? Actually |eave that elevation up if you
woul dn?t mind, A2.1. Just point to 1507.

MR. BONSTRA: The triangul ar space you
are aski ng about.

CHAI RVAN GRIFFI'S:  The small triangle.
Clearly you have a foyer. You are entering in the
door .

MR. BONSTRA: This here?

CHAl RMAN GRI FFI'S:  Yes.

MR. BONSTRA: This is clear glass.
Keith, help ne but this would be the area where the
post ers.

MR. BAKER: There are display cases on
the slanted wall for posters.

CHAIRMAN GRIFFI'S: | see.

MR. BONSTRA: And that woul d change.

CHAIRMAN GRIFFI'S: I n the el evation,
that?s a single bay. |It?s fairly distinctive how
t hat happens. |It?s the bay. That?s what we woul d be

| ooking at. There we have a depth of a display area.
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M5. EIG If | mght note that it

historically was open to that degree. |1t?s been
cl osed off recently.

CHAI RVAN GRI FFI'S:  Right and that was
st at ed.

M5. EIG Then there was a garage door.
So there is actually an increase of glass there.

CHAI RMAN GRI FFI'S:  Excel l ent.

MEMBER ZAI DAN: But the thing about that
wall is that it?s angled. It seens that the display
that?s nore oriented to people conming in the foyer.

How vi si bl e woul d that be to peopl e wal king down the
street?

CHAI RVAN GRI FFI'S:  When they are wal ki ng
down the street, they will be right in front of the
glass so it wll be pretty visible.

MS5. EIG The intention is that is it
visible to the pedestrian wal ki ng down the street.

MEMBER ZAI DAN:.  Sonebody wal ki ng south
down 14" maybe not. | see what you are saying.

CHAI RVAN GRI FFI'S:  Does the buil ding
rotate whil e people are going?

(Laughter.)

CHAIRVAN GRIFFI'S: It?s an interesting

provision. |It?s a very inportant provision in the
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regulation. The Ofice of Planning hard stance on it
is well received in nmy mindin terns of insuring the
intent of the overlay. Cearly howthis theater fits
into that is an inportant one. The detail and the
specifics we may di sagree wth.

Let ?2s nove on. W have ANC report. Is
the ANC representative 2-F here today for this
application, Studio Theater 17005? |If not, it is
Exhi bit No. 26. They were recomendi ng approval. It
does neet with our regul ations and we give them great
weight if I?2mnot m staken. Are there any questions
fromthe Board regarding that conment? Are there any
fromthe Applicant regarding the ANC report?

MR. PATTON. No questi ons.

CHAI RMAN GRI FFI'S:  Very well. Let?s nove
on. That?s all | have noted for Governnent agency
reports and submi ssions unless the Applicant is aware
of any ot her.

MR. PATTON:. M. Chair, you m ght point
out the Logan Crcle also submtted a letter for the
record.

CHAI RMAN GRI FFI'S:  Right. The Logan
Circle Community Association which is Exhibit No. 29
in the record was a letter of support. Good. That?s

all | have noted in terns of subm ssions unless you
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are aware of any others. Very well.

Is there anyone el se here today to give
testinmony either in support or in opposition to
Application 17005 for the Studio Theater, Inc?
Support or opposition or testinony? Not seeing an
i ndi cati on of anybody wanting to speak to this, does
anyone have any store front display experience that
wants to chine in? Not having that, let?s nbve on to
closing. M. Patton, if you have any additiona
closing remarks or rebuttal testinony.

MR. PATTON. In light of the tine
constraints, | don?t, M. Chairman. | just would
like to point out for the record that | believe
Applicant has nmet his test for proving even variances
as well as special exceptions. Due to the tine
constraints and the |ong period that we have been
working on this, we would at |east seek respectively
a decision fromthe Board as to a decision today if
at all possible.

CHAIRVAN GRI FFI'S:  Any | ast comments or
clarifications fromthe Board? The fact of the
matter is that the tests have been nade and it?s been
well and conpletely laid out in the oral testinony
and also in the witten testinony. Cearly the rear

yard in terns of the uniqueness of this there are
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several issues; one just being the existing and then
contributing historic structures, the aspect of the
work with HPRB noving the mass of this building and
t hen obviously the practical difficulty that?s
created in not being able to sufficiently build out
to that area which actually had been occupi ed which
al so lends itself to another uniqueness for the
structure that will be renoved and then repl aced.
The third prong of that is clearly and easily net.

Now t hat of course is the variance |aid
out. We had changed it to special exception but it
is a lesser burden. W did speak to the fact of any
sort of negative inpact on that. The rest, we go
t hrough 411 of course with the penthouses. That?s
very well stated and clear about what the issues are
there that are existing.

There is the requirenment for new clearly
adding to existing buildings especially in an
historic district or in contributing buildings. [It?s
difficult froma design aspect as it does inpact
greatly the architectural quality of the buil dings.
Pent houses not bei ng one hal ed as sone great
architectural elenents often it?s appropriate to hide
them That ?s been successfully done here.

Qoviously there is still the direction of
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[imting the penthouse height on the existing 1509
structure. Again everything else speaks in the
record. | don?t need to address it. | amperfectly
prepared to nove forward today except for one issue.

Qut of sone deference to Ofice of Planning, | would
like to hear fromthe Board if in fact they wanted to
set this for decision for a week to see if there is
further resol ution.

The Board is fairly clear on what they
saw in ternms of the store front and the direct
jurisdiction that we have for the regul ations
regardi ng the arch overlay and the display area.

It?s twofold. |?mopen for the Board?s opinion to
set this for decision making. In ny mnd, this is a
design issue and not a Zoning regul ation issue. The
difficulty of course is if we release this or approve
it or deny it which would take care of itself then

t he continuing dial ogue for the design issues may be
stalled essentially. Have you gotten final approval
from HPRB?

MR. PATTON. Conceptual ly.

CHAI RVAN GRI FFI'S:  Just conceptual. And
you are going back for prelimnary permt review?

M5. EIG It?s delegated to the Staff.

CHAIRVAN GRIFFI'S: It?s delegated to
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Staff which neans obviously you are still working on
that issue. That?s one of the aspects that the HPRB
Staff has brought up which is the treatnment of these
wi ndows. |Is that correct?

MR, PATTON:  Yes.

CHAI RMAN GRI FFI'S:  So, Board nenbers, as
| ?2ve stated before | would |ove to design this. [It?s
a fascinating piece and we could spend all afternoon
doing it but we really need to step back and | ook at
the intent and the direct regulations state the
certain animation of the store front and if you fee
t hat has been satisfied then we can nove on.

MEMBER ZAI DAN. | concur with your
opinion. It seened like there was a gray area in
terms of the details with the glass. M. WIIlians
noted that part of it wll be transparent and there
are some opportunities to do sonme ani mati on behind
the wall in certain areas. So that?s a detail that
can be worked out to get sone consensus on the
design. | do think that the street frontage is an
i nportant part of the arch overlay so it?s
appropriate for us to go that route.

As far as the other areas of relief
requested, | would feel confortable noving forward on

t hose aspects today. But it mght be better to do
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all of the decision making since there are still sone
addi ti onal approvals to be gotten fromthe Applicant
if | understand the HPRB section correctly.

CHAI RVAN GRI FFI'S:  Right.

MEMBER ZAI DAN: Do we have to issue this
order first?

CHAI RMAN GRI FFI'S:  That?s the nore
| ogi cal sequence as what will happen for HPRB as it?s
been del egated to Staff if my understanding is
correct. They will work until the permt?s m ssion,
t he actual docunent that?s submtted of which our
order would have to be attached if it is successful.

Then the Preservation Staff would take one nore
approval review of the actual permt docunent. So
this is an appropriate sequence if it conmes through
us and then continues working to permt with the
Preservati on.

MEMBER ZAI DAN. |I?min concurrence with
your position in terns of setting this for decision
meki ng and allowi ng sone nore tinme to get the issue
of the street front resolved with the Ofice of
Pl anni ng.

CHAIRVAN GRIFFIS: | see. Wll, let ne
clarify because that wasn?t ny opinion. | was just

laying it out.
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MEMBER ZAI DAN: I ?msorry. | thought it
was.

MEMBER ETHERLY: M. Chair, |2m
confortable noving forward today. | agree with your

coment regarding the Ofice of Planning?s position.

It?s an admirable stance to take because it?s
inmportant to remain very true especially when you are
tal ki ng about street frontage. W have an
opportunity here. But | think opportunity has been
anply taken advantage of by the Applicant based on
t he presentation that has been nade today.

I don?t think enough shrift has been

given to the significance, the character of the
exi sting street frontage that you have that?s becone
part of the fabric of that community there. W heard
sone testinony to the fact that there was an
expressed desire on the part of the conmunity through
the ANCif | recall. It wasn?t necessarily
hi ghlighted in the witten subm ssion. But we had
testinony that the ANC was very commtted to the
retention of the existing elenents on the space and
the continuation of that thene as you incorporate
1507 and 1509 into the | arger new space. | would be
confortable noving forward on all of the el enents

t hat you?ve laid out today.
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CHAI RMAN GRI FFI S: O hers?

COW SSI ONER HOOD: M. Chairman, | woul d
concur. Sonetinmes the flexibility is needed.
believe we junp start and this is a nodel for that
comunity as so eloquently stated earlier. | just
want to nmake sure | understand. M. Zaidan?s
response to your response confused ne even nore
because your presentation the way | saw it was that
we were ready to proceed. | amready to proceed. |
don?t know what another week would do other than to
bring me back here for another week. | don?t know
how much they woul d acconplish within that week. If
that ?s the direction you are going, M. Chair,
concur.

CHAI RMAN GRI FFI'S:  Very well and |
appreci ate everyone?s comments on that. M. Etherly,
| ast word.

MEMBER ETHERLY: Just last word and |72l
note that the April 18" subnission that we had
provi ded by the Applicant denonstrates the course
that the dialogue with HPRB i s continuing and the
opportunity will continue to exist for working out a
solution that is going to stay on this project. So
| ?2m prepared to nove forward.

CHAl RMAN GRI FFI S; | see how the store
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front relates to the Zoning regul ati ons which all ows
us to nove forward as this. This fundanental aspect
of this which is there are the bays and fenestration
t hat have been created or are existing in the
buildings. Wth this application, we are | ooking at
that those will be maintained. Then it sets itself
as | indicated that nore of a design issue of how
those street front bays that originally retail are
ani mat ed.

W will have an opinion. Oher boards
wi || have an opinion and Staff and the Applicant wll
have opi nions. W-?ve made ours clear but what we
ought to do is stick to the regulations. W can nove
on today then unless there are any | ast
clarifications or questions fromthe Board.

M. Jackson, let nme just ask you because
you have been very passionate about this issue and we
absol utely appreciate that. In regard to us noving
ahead, your understanding of the fact that we?re in
the belief that the dialogue is continuing in terns
of the design and in terns of the structure of the
store fronts, the fenestration itself. That?s what
we are |looking at. Are you okay with that?

MR JACKSON: |2l leave that to the

Board. In essence, we thought that the one issue was
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one that we needed to get resolved or get a nore
fully devel oped understandi ng of how t he Applicant
woul d attack the issue prior to approval of the
speci al exception. Again that?s OP?s recommendati on
and we understand that the Board takes that and
weighs it along with the subnmittals that are nade by
t he Applicant and other interested parties.
Therefore we?re accepting whatever you deci de.

CHAIRVAN GRIFFI'S: | have a fairly strong
opinion that this is nore of a design aspect which
may appropriately be made with the Preservation Staff
person and O fice of Planning of which that?s under
in that dialogue. They can continue with the
Appl i cant.

Therefore I woul d nove approval of
Application 17005 Studio Theater, Inc. That is for
as advertised a variance but has been changed by the
Board as a special exception for the rear yard
requi rements under 774. It?s also a special
exception to allow nore than one roof structure
com ng under 411 and 771 and for the special
exception under 1903 and 1906 regardi ng the display
wi ndows and the overlay requirenments. | would ask
for a second.

MEMBER ETHERLY: Second, M. Chair.
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CHAI RVAN GRI FFI'S:  Thank you, M.

Et herly.

MEMBER ZAIDAN. M. Chair, | just want to
ask. D d you include the rear wall variance in that
notion as well as a special exception?

CHAI RVAN GRI FFI'S:  The rear yard? Yes.

MEMBER ETHERLY: Second again, M. Chair.

CHAI RVAN GRI FFI'S:  Good. Thank you.
| 2ve spoken to the notion prior to making it but
since this is very laid out and well laid out in
terns of the witten subm ssions and the testinony
t hat we?ve heard today, |?d have others speak to the
notion if they want or | can clarify any of the
i ssues that are before us.

MEMBER ZAI DAN:  Now that |?m clear on the
direction that we?re going, | would just say that |
hope that these design issues get worked out during
the HPRB process or with the Staff as it noves
forward. 1t?s sonething that shoul dn?t hold up a
project like this. It can be worked out with getting
consensus with all the parties involved.

CHAIRVMAN GRI FFI'S: Good. O hers?

MEMBER ETHERLY: And once again just to
reiterate very briefly, M. Chair, Ofice of

Pl anni ng?s report was a very solid one in this case
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and offered sone very crucial points for discussion
on the issue of the animation of the street frontage.

I will also give kudos to M. Jackson for the turn
of the phrase to date this norning ?Thespi an
fortress? which I get great joy in hearing. That was
a good one.

CHAI RVAN GRI FFI'S:  You got one up today,
M. Etherly.

MEMBER ETHERLY: |?m going to have to
work on that one. Thank you, M. Chair.

CHAI RMAN GRI FFI'S:  Thank you. O hers?

COW SSI ONER HOOD: M. Chair, | don?t
know how nuch nore | can add but the Applicant laid
out a very good case. Wth that, I?mprepared to
vot e.

CHAI RMAN GRI FFI'S:  Good. Thank you very
much. This has been an intriguing and interesting
case. Let nme ask for all those in favor of the
notion signify by saying aye.

(Chorus of ayes.)

CHAI RMAN GRI FFI'S:  Opposed?

(No response.)

CHAl RVAN GRI FFI'S: W can record the
vot e.

MS. BAILEY: The vote is recorded as
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four, zero, one to approve the application as
anended. The notion was nade by M. Giffis,
seconded by M. Etherly. M. Zaidan and M. Hood are
in agreenment and the third Mayoral appointee is not
sitting on the Board at this tinme. M. Chairman, |?m
assumng this is a summary order

CHAI RVAN GRI FFI'S:  Board nenbers, any
opi nion on summary order or full order? | don?t have
any concern in doing a sunmary order. W don?t have
opposition in this case. Does the Applicant have an
opinion? Wuld you like the full order?

MR, PATTON: | would like full sunmary
or der.

CHAI RVAN GRIFFI'S: A full summary order
This gets into that hybrid category again.

(Laughter.)

CHAI RVAN GRIFFI'S:  Unless there is any
objection fromthe Board, | think summary order woul d
be sufficient. Thank you.

MR. PATTON:. M. Chair.

CHAI RMAN GRI FFI'S:  Yes.

MR. PATTON. Just one suggestion, if the
order can be attached to the bubble docunments which
we submtted which are dated 4/22/03.

CHAl RMAN GRI FFI S; If it can be attached

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

to that?

MR. PATTON. Yes. The question is which
set of plans for clarity.

CHAI RVAN GRIFFI'S: Ckay. In fact, it?s
an excellent point. W can clarify in the sumary
order the fact and that is a fact of procedure that
the I ast plan submtted woul d be ones taken. Ckay.
Very well. Thank you all very nuch.

MR, PATTON. Thank you, M. Chair.

CHAI RVAN GRI FFI'S:  Let?s keep noving. If
we can call the next one. W?re going to take two
m nutes and we?l | have Application 16958, the
District Governnent Departnent of Public Wrks
(?DPW?) of the Benning Road Solid WAaste prepare as
the other applicant |eaves. W?l|l be back in two
m nutes. Of the record.

(Wher eupon, the foregoing nmatter went off

the record at 11:19 a.m and went back on

the record at 11:24 a.m)

CHAI RMAN GRIFFI'S: On the record. The
Board is ready to call the next case for the norning.

M5. BAILEY: Application No. 16958 of
D.C. Governnent Departnent of Public Wrks pursuant
to 11 DCVR Section 3104.1, for special exception to

all ow i nprovenents, including the addition of a
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recycling and drop-off center, to an existing solid
waste transfer facility under subsection 822.3, at
prem ses 3200 Benning Road, N E. (Parcel 169/111).
The Zoni ng Conm ssion, M. Chairman and nenbers of
the Board, rezoned this site. Previously it was
unzoned and is nowin the MDistrict. Please stand
to take the oath.

(Wtnesses sworn.)

MS. BAILEY: Thank you. Menbers of the
Board, what you have in front of you is an affidavit
of posting. The Applicant indicated that the
property was posted. However the affidavit was not
filed until this norning. Copies were handed out to
t he nmenbers of the Board just now.

CHAIRVAN GRIFFIS: So it was properly
post ed.

MS. BAILEY: Based on the information
t hat was given, yes, sir.

CHAI RVAN GRI FFI'S:  Thank you. Let us
nmove into this. Good norning. Let ne have you
i ntroduce yourself and | just want to address the
Applicant briefly.

M5. DAVIS: Very well. Good norning, M.
Chai rman and nmenbers of the Board. M nane is

Christine Davis and | 2mthe General Counsel for the
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Depart ment of Public Works.

CHAI RMAN GRI FFI'S:  And with you?

M5. DAVIS: Wth ne, | have Thonas
Henderson, the Solid Waste Managenent Adm ni strator
who is overseeing the project and M. Geg Vote (PH)
who is our consultant in this matter with SES
Engi neer.

CHAI RVAN GRI FFI'S:  Excellent. |Is anyone
here this norning to give testinony for 16958 D. C
Gover nment Departnent of Public Wrks Benni ng Road
Solid Waste Transfer facility? Testinony either in
support or in opposition? Not having any indication
of that and not having party status requests, |2?m
wondering if we want to stand on the record with your
application. You can summarize it very briefly for
us. The Board has received it and has read the
entire application. It seens to be fairly straight
forward. O course you can answer one question for
the Board?s edification. 1s there a recycling place
to drop off currently or are we waiting for this new
facility to get built? W wll just take Board
questions if that is sufficient for your purposes.

M5. DAVIS: That is sufficient.

MR. HENDERSON. One of the major

i nprovenents we think we?re doing as part of this
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project is building a citizen drop-off area which
woul d i nclude both a place for bulk, for recycl abl es
and for househol d hazardous waste and chemni cal s.
Currently people east of the river have to travel
over to Fort Totten to avail thenselves of those
services. One of the significant benefits that we
feel is part of this project and certainly the ANC
and the community felt was that we woul d be buil ding
that kind of a drop-off which does include recyclable
materi al s.
CHAI RMAN GRI FFI'S:  Okay. Anything el se?

Did you hit the highlights? That?s sufficient if
you would Iike. W can take questions fromthe

Boar d.

MR. HENDERSON: | guess the only thing
that | would point out was that during the Zoning
Commi ssion hearing, a representative fromthe Parks
Service asked us to get together with their technica
staff and review with them our plans for the
el evations on the building and any potenti al
screening for some future yet-to-be-determ ned park
redevel opnent activity just north of it. W have
done that successfully. W are going to nake sone
very mnor nodifications to the screen that we have

provided. | believe we have answered that question.
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CHAl RMAN GRI FFI'S: And nodifications, do

you nean in terns of nmaterials?

MR. HENDERSON. Yes, we?re going to add
sonme additional soil material on the park site and
sone shrubbery, not any trees but sone |ow | evel
shrubbery that they asked us to add as well.

CHAI RVAN GRI FFI'S:  That woul dn?t i npact
necessarily a special exception that we are | ooking
at .

MR. HENDERSON. No, sir. It was just a
coordi nation activity.

CHAI RVAN GRIFFI'S:  That?s well said. Let
nme take questions fromthe Board. Any questions or
clarifications?

COW SSI ONER HOCD: A coupl e of
clarifications, M. Chair. M. Henderson, when | was
| ooki ng through the file one of the things that | saw
was that this facility is going to have Sunday hours.

MR, HENDERSON:. Yes.

COW SSI ONER HOCD:  |Is Fort Totten
eventual |y going to have Sunday hours?

MR. HENDERSON: That ?s not determ ned at
this time. Wat we plan to do is to have hours
avai l abl e at Fort Totten and at Benni ng Road on

Saturdays. It?s going to be a full business day
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which we really don?t have right now. That?s
primarily to accommobdat e residents.

COW SSI ONER HOOD: This renovati on,
everything is going to be enclosed, shipping, putting
back into the vehicles that take the solid wastes
el sewhere.

MR. HENDERSON: All of the transfer

operations, yes, sir. The citizen drop-off area is

out si de.

COW SSI ONER HOOD:  That ?s out si de.

MR. HENDERSON. All of the storage and
materials is all inside. Al of the comrercial

activity which is the large volune of it is al
conpletely enclosed in an area with ventilation.

COW SSI ONER HOOD:  And the tipping floor
is cleaned every day fromwhat | read. | wll be
spotl ess every day in the evening.

MR. HENDERSON. Yes, sir.

COW SSI ONER HOOD:  Let nme ask you this.

I noticed not reference to this case but eventually

woul d the same activity happen, renovations, take
pl ace at Fort Totten?

MR. HENDERSON: Yes, in fact there is
anot her application very simlar to this one for the

Fort Totten for largely the same reasons. Any
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i nprovenent to any solid waste transfer station would
require us to go through the special exception
process even if there are no special exceptions.

COW SSI ONER HOOD:  The ot her question is
the truck route. Help ne with the truck route. 1Is
Benni ng Road the only entrance?

MR, HENDERSON:. Yes.

COW SSI ONER HOCOD:  Going into the
facility, there are no residential honmes on either
side of that?

MR. HENDERSON:. No, the only access into
that area is into the National Parks Service yard and
into our yard.

COW SSI ONER HOOD:  As | stated in the
Zoning Commi ssion and this is |long overdue, if you
can just let nme know again how is the dialogue going
between Private Solid Waste pickup as opposed to
getting into gear towards using these facilities.

MR. HENDERSON. One of the mmjor reasons
we?re involved in this and the Fort Totten sister
project is to allow for what we?ve al ready done and
that?s the closure of the U-line Arena private
facility. The reduction in a significant anount of
material going into the WStreet facility over off of

Brentwood Road and to provide capacity will allow
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for us to eventually have the capacity as a city to
work with the private owners and the other transfer
stations and hopefully to get themto close as well.
That ?s been a real blight in a lot of the

communities. W??ve been working very hard to try to
elimnate that primarily by providing for the
servi ce.

The situation we?re in is we no |onger
di spose of any of our own trash here in the city so
it has to |l eave town. W have to make provisions for
it to leave in a way that?s the nost environmental |y
sensitive and particularly sensitive to the people
who have to live and work around these facilities.

COW SSI ONER HOOD:  Right. | was just
commendi ng the Departnent of Public Wrks, M. Chair,
like | stated earlier. This is |long overdue to bring
this type of action into the 21 century. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very nuch.
Consolidating for all of this area tal king about the
comercial, that is what actually brings the capacity
for this to about 300 tons per day and the required
or anticipated is about 1, 000.

MR, HENDERSON: Yes, sir. That?s right.

CHAI RMAN GRI FFI'S:  That?s nakes a little

bit nore understanding. | was picturing nounds of
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trash piling up everywhere.

MR. HENDERSON. No, actually the idea and
the reason for redevel oping the station is you want
the material to stay with you as short a period as
possi bl e.

CHAI RMAN GRI FFI'S: R ght.

MR. HENDERSON: W needed to find sone
ways to nore efficiently nove the material in a nmuch
nore rapid manner.

CHAI RVAN GRIFFI'S:  And this would do it.

Any ot her questions fromthe Board? Let?s then go
qui ckly to Ofice of Planning of which did reconend
approval. 1t?s Exhibit No. 29. Good norning, sir.

MR. MOORE: Good norning, M. Chair and
menbers of the Board. |7?m John More, Ofice of
Pl anning. The O fice of Planning will stand in the
record in this case.

CHAI RMAN GRI FFI'S:  Excellent. Any
guestions fromthe Board?

MEMBER ZAI DAN: | have just a quick
general question. On page 15 of your report, you
noted that the DPWw I| be hiring an extermi nator to
apply rodenticides and insecticides to control vermn
or whatever on the site. Ws that at a |level that

m ght be of sone environnmental problens or anything
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like that or is it just going to be mnimally applied
and just enough to control the popul ation?

MR MOCORE: | would think it was
environmental |y sensitive. It would be best to ask
the Applicant that question.

MEMBER ZAI DAN: | didn?t know if that was
in your analysis or not. Can the Applicant respond
to that?

MR, HENDERSON: We use primarily traps
which really don?t have an inpact. Potentially on
occasion they mi ght have to use sone others but right
now t hat ?s conpl etely confined. The anticipation
woul d be that it would be conpletely confined in the
bui | di ngs t hensel ves.

MEMBER ZAI DAN. Ckay. That?s all, M.
Chair.

CHAI RVAN GRI FFI'S:  Any ot her question of
the Board to the Ofice of Planning? Very well.

Does the Applicant have any questions for the Ofice
of Planning? You have the Ofice of Planning report
| 2m assum ng. |Is that correct? Yes, you do.

M. Moore, thank you very nuch. You gave
an excellent report. You just have to acknow edge
this aerial photograph that the O fice of Planning

al ways attaches. 1In all seriousness, it?s very
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hel pful in all applications especially in this one to
put in the context where this is and what the zoning
isonit.

Very well, | have no other indications of
any other Governnent agencies putting in reports
attendant to this unless the Applicant is aware of
anything. W do have a letter submtted by the
Applicant regarding ANC 7-D. (Qbviously you have been
t hrough the Conm ssion and then also through us. D d
you have separate neetings? It appears that the ANC
actual ly addresses nore of the Comm ssion issues than
this application.

M5. DAVIS: That?s correct, M. Chair.

W made several attenpts to get another letter from
this ANC Conm ssioner. Although he was still in
support of the project, we never received a letter.
| submtted what we did have for the record.

CHAI RVAN GRIFFI'S:  Okay. But it was
pretty clear in ternms of the re-zoning that was in
front of the Conm ssion that this was what was
anti ci pat ed.

M5. DAVIS: That?s correct.

MR. HENDERSON. And the ANC was fully
briefed on the entire project. |In fact one of our

commtnments to the community both here and at the
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Fort Totten nei ghborhood is on-going. W are having
our first neeting on Wednesday this week to
participate through this entire process with us as we
| ook at not only this particular project but others
around the District.

CHAl RVAN GRI FFI'S:  Excellent. That?s al
t he subm ssions that | have in ny notes regarding
this application unless the Applicant is aware of any
ot her subm ssions on this. |Is there anyone here to
give testinony in regards to Application 16958 which
is for the D.C. Departnment of Public Wrks Benning
Road Solid Waste Transfer facility either in support
or opposition? Nowis the tine to give testinony.
Not seeing anyone indicate that they are com ng
forward, let us proceed to any closing remarks the
Appl i cant m ght have.

M5. DAVIS: M. Chair, the Departnent
respectfully requests a decision on the order based
upon the information rendered here and the record.

CHAI RMAN GRI FFI'S:  Good. Board, | ast
guestions or clarifications? |If not, | think we can
proceed and nove ahead to approve the speci al
exception for Application 16958 and that is for the
D.C. DPWBenning Road Solid Waste Transfer facility.

The record is very full in terns of the witten
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subm ssions regarding this. The tests for specia
exception were not tal ked about today but in the
subm ssion how the property itself is being
repositioned for nore efficient and environnmental |y
friendly and nei ghborhood friendly aspects of dealing
with the trash. | would note with great interest
al so the including and addition of the recycling and
drop-of f center which helps the citizens of the city.
I woul d ask for a second.

COW SSI ONER HOOD:  Second.

CHAI RMAN GRI FFI'S:  Thank you. Any ot her
di scussi ons on the notion?

COMW SSI ONER HOCD: | woul d just say, M.
Chair, the proposed alteration and repairs including
a new building and tipping floor expansion wll bring

needed i nprovenents to the facility as you stated

earlier. | don?t see this as opposing any adverse
i mpact to the use of neighboring properties.

CHAI RVAN GRI FFI'S:  Excellent. Thank you,
M. Hood. Ohers? Very well. | would ask for al
those in favor of the notion signify by saying aye.

(Chorus of ayes.)

And opposed.

(No response.)

Then we can record the vote when M.
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Bail ey is ready.

MS. BAILEY: The vote is recorded as
four, zero, one to approve the application. Motion
made by M. Giffis, seconded by M. Hood. M.
Etherly, M. Zaidan are in support. The third
Mayor al appointee is not sitting on the Board at this
time.

CHAl RVAN GRI FFI'S:  Good and | don?t see
any reason why we need a full order on this. W can
do a sunmary order unless any of the Board nenbers
di sagree. Very well. Thank you all very nuch.
appreci ate your patience this norning. Enjoy the
cl oudy day.

Let ?s nove right ahead and call the next
and | ast case for the norning. People can cone
forward and get ready.

MS. BAILEY: Application No. 16974 of
Tudor Pl ace Foundation, Inc., pursuant to 11 DCWVR
Section 3104.1, for a special exception to continue
the operation of a museum by a non-profit
organi zation. The project was | ast approved by BZA
Order No. 16477, dated January 14, 2000. The project
I's now advertised under section 217. [It?s located in
the RR1-B District at premises 1644 31% Street, N W

and 1670 31% Street, NNW as well. The property is
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| ocated in Square 1281 on Lots 827 and 830. |Is there

anyone who will be testifying today who was not
previously sworn in?

CHAI RVAN GRI FFI'S:  Yes, anyone that?s
going to give testinony that was not sworn in before
you can just stand where you are and gi ve your
attention to Ms. Bailey who is at ny far right. She
IS going to swear you in.

(Wtnesses sworn.)

CHAI RVMAN GRIFFIS:  Are we all set? Let
me review where | think we are and those of you who
di sagree can nake that known. In terns of this
application, | believe that we left off and we?re
going to reconvene today to hear fromthe ANC for the
presentation of their case. Then we were going to
hear testinony in support and then we were going to
the parties in opposition case and then testinony in
opposition. O course we will have rebuttal and
closings. |Is that everyone?s understandi ng?

MR. WLSON:. That?s correct. W also
have as the Board requested sonme additiona
subm ssi ons | ast week.

CHAI RMAN GRI FFI'S:  Yes.

MR WLSON. W are prepared to give

t hose ri ght now.
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CHAIl RMAN GRI FFI'S:  Okay.

MR. WLSON: You had requested sone
information on the tax | ot issue.

CHAI RVAN GRI FFI'S:  Let ne just have you
i ntroduce yourself again for the reporter.

MR. WLSON. Gordon WIson, Hogan &
Hartson (PH) representing Tudor Place. The first
itemwe were requested to provide was information on
the tax lots. It was brought up |ast week that our
application incorrectly indicated to tax lots 827 and
830. Those have in fact been conbined to 835 so we
W ll submt our nost recent assessnent show ng that.

We?ve al so updated the signs on the property to
reflect that. We don?t believe that there?s been any
confusion or |ack of certainty resulting fromthis
error.

Next you have asked us to go ahead and
mai ntain all the posting. W?ve done that and we?ve
i ncl uded photos of those postings. W were requested
to provide letters of conplaint and records that we
have concerning that. W submtted | ast Wdnesday
letters that we were able to find in our files. W
since found sone additional ones. We?ll submt those
today. We?ll also subnmit mnutes that Ms. Bueller

(PH) prepared fromthe Liaison Conmttee neetings
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which will provide sonme information on that matter.

Fourth, we were asked to provide
informati on on the val et parking and the capacity of
val et parking. W will provide a letter from
Atl antic Parking which has provided services to Tudor
Place in the past indicating the nunber of spaces and
basically their system of how they work as well as
two letters fromother properties in the area
allowing us to use their facilities. They are Chevy
Chase Bank and The Boys and Grls Cub

Fifth, we were asked to provide a site
plan and in particular sone nore detail on the
service entrance that we have. W will be providing
that as well. Finally, we have sone additiona
letters of support that included with this.

CHAIRVAN GRI FFI'S:  You are submtting
t hat now and you have served that on the parties
also. |s that correct?

MR. WLSON:. Yes, we will provide that to
the parties right now.

CHAI RVAN GRIFFIS:  So we will | ook for
t hose subm ssions com ng down the way. Anything el se
t hen?

MR WLSON: No, that?s it.

CHAI RVAN GRI FFI'S:  Then | et?s proceed
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wi t h ANC.

MR. TICE: For the record, ny name is
Richard Tice. | live across from Tudor Place. |?ve
been recogni zed as a party. | just have a question
about the docunents we were just handed. | believe

you said that there was sone infornmation about
parking in here. | just didn?t see that. That?s
all. | sawthe letters and all.

MR, WLSON. What you have there is a
letter fromAtlantic Parking concerning the services
they provide in their capacity.

MR. TICE: So you don?t have a witten
subm ssion. You just have the letters.

MR. WLSON: Yes, the letters.

MR. TICE: Thank you. That?s all.

CHAI RVAN GRI FFI'S:  Good. Let?s nmake sone
room for the ANC nenber to give their presentation
and then we?re going to have people comng up to give
testinmony in support. So directly said, do you want
to have a seat? Thank you. Let ne just get an
i ndication while we are doing this. How many peopl e
are here to give testinony in support? Please raise
your hands so 1?l1 have an idea of how we are doing
on tinme. Excellent. See that. W?re going to need

all those chairs. Good norning.
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MR. BIRCH Good norning. M nanme is Tom

Birch. | live at 1240 29" Street. | represent ANC
2-E-06. | chair the ANC 2-E. | appreciate the
opportunity to be here. 1?2l be brief because |I know

it mght be appreciated.

We considered this application at our
February 4'" regul arly schedul ed public neeting and
heard from nei ghbors opposi ng the application and
heard from nei ghbors supporting the application. W
al so received correspondence from nei ghbors and
others in the conmmunity representing both sides of
t he issue.

You have our |etter which contains the
resol uti on passed unani nously by the Comm ssion in
support of Tudor Place?s application. | believe that
all of us in Georgetown share an affection for Tudor
Place. W want to see the property preserved and
made avail able for the enjoynent and edification of
all. This is a very special treasure in our
community and our city and for the nation.

| have just three points I2d |ike to nmake
this nmorning. First in approving the application
from Tudor Pl ace, the Comm ssion supports the prem se
t hat Tudor Place |ike other nmuseuns and historic

houses, non-profit organizations like it around the
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country, should have the flexibility to devel op
funding froma variety of resources including the
rental of space for special events as proposed by the
Appl i cant.

Second, | would say that the
Conmi ssioners felt satisfied that the adm nistration
at Tudor Place in preparing its application consulted
wi th neighbors in addressing issues of noise, traffic
and parking. W saw there in a denonstrated concern
for arriving at the neans of addressing problens in a
way that was nutually acceptable to Tudor Place and
to those nei ghbors who participated in the
di scussions. | should add Tudor Pl ace denonstrated a
desire to us to be a good nei ghbor.

Third, we were persuaded by the
expression of intent offered by the director of Tudor
Place to concentrate activities on the preservation
and presentation of this historic property and not to
be consunmed wi th devel opi ng an extensive schedul e of
special events. It seened clear to us that the
pur pose of the program at Tudor Place is the
interpretation of this historic property and its
contents and its history that any special events are
to be ancillary and in support of that program

Finally I would sinply add that all of us
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at this hearing | believe are intent on ensuring that
Tudor Place renmain the good neighbor it wants to be.
Thank you very nuch.

CHAI RMAN GRI FFI'S:  Good. Thank you very
much, M. Birch. Questions fromthe Board? |
appreciate the testinony that you have given and al so
inthe witten report in terns of special events
shoul d be secondary or accessory to the nuseum
itself? WAas there any di scussion on this?

MR, BIRCH  Yes.

CHAIl RMAN GRI FFI'S:  That Tudor as
functioning and as projected will be a good nei ghbor.
Are there any sort of elements of insurance at that
was tal ked about in the conmunity to nake sure that

it actually continues?

MR. BIRCH In our conversations with the
di rector which were part of our consideration in
which we took a site visit to Tudor Place, the
director made it very clear to us that staff is
[imted in nunber and their tinme is rightly taken up
by the programof interpretation and presentation of
the property. They really would rather not have to
t ake on the demands of an endl ess kind of schedul e of
special events. But they are there for the work of

preserving and presenting to Tudor Place and not to
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be a convention center or a hospitality house.

CHAI RVAN GRI FFI'S:  Good. Anything el se
fromthe Board? Does the Applicant have cross
exam nation of the ANC? Parties in opposition, we?ve
set up an order

MR. CROCKETT: Yes, sir. | do. | have a
few questi ons.

CHAI RMAN GRI FFI'S:  Ckay.

MR. CROCKETT: Tom | would first like to
ask you a question about the ANC?s treatnent of two
simlar ?2-

CHAIRVAN GRIFFIS: [I?2msorry to interrupt
you but could just introduce yourself for the
recorder. 1t?s just for the recorder so we can get
the transcripts correctly.

MR, CROCKETT: | forgot that we have
di fferent people here. M nane is Don Crockett. |
live 3070 Q Street, NW 12d |ike to ask you a
question about two simlar exception applications
that were considered by the ANC in January and
February of this year. The first involved the
Evermay Estate and the second invol ved Tudor Pl ace.

Now at the Evermay Estate neeting on
January 7'", many near by nei ghbors conpl ai ned about

the noise and traffic and that sort of thing fromthe
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weddi ng receptions and the parties that were being
hel d there. After that neeting, the ANC responded to
t hose conplaints with the following and | quote ?The
proposed fundraising events outlined by the Applicant
woul d generate unacceptable | evels of noise, traffic,
par ki ng probl ens and congestion thereby inposing a
maj or negative inpact on the peace and quiet of the
surroundi ng residential neighborhood.? D d I read
that correctly?

MR BIRCH  Yes.

MR CROCKETT: Now a nonth |ater, we had
the Tudor Pl ace hearing. The ANC heard siml ar
conpl ai nts by nearby nei ghbors such as nme and sone of
the people here in this roomabout noise, traffic and
parking. This tinme the ANC did not nmake any
recomendati ons with respect to noise, traffic and
parking. |Is that correct?

MR BIRCH That?s not correct. W felt
that there were accommodati ons that were made by the
Applicant to address those issues.

MR. CROCKETT: Let nme give you a
hypot hetical. Let?s suppose that the IMF is in town
for its annual neeting and it?s reserved both Evermay
and Tudor Place for events involving 500 people.

Both parties will have val et parking services and
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have bands to entertain the custonmers. Now given

t hose assunptions, woul dn?t you agree that those of
us who |ive near Tudor Place would suffer the sane if
not nore serious adverse effects than those who |ive
near Evermay?

MR BIRCH No, | would not. First of
all, the application for Tudor Pl ace prohibits any
musi ¢ outdoors which | presunme is ?-

MR. CROCKETT: That?s not correct.

MR. BIRCH  That?s not what you are
suggesting. But to differentiate between those two
if I mght, we heard no support, none what soever,
from nei ghbors or nmenbers of the community in support
of Evermay?s application.

Qur experience with the consideration of
the Tudor Pl ace application was obviously very
different fromthat. There are |arge nunbers of
nei ghbors including those who |ive on Q Street and
the 3100 bl ock and those who live on 31% and 32"
Streets in the bl ocks facing Tudor Place who support
the Applicant. Wen we consi dered Evernmay?s
application there were no residents, no nei ghbors,
who cane forward. Secondly, the schedule if you can
call it that of the Evermay?s proposal was so

extensive as to be out of control.
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MR. CROCKETT: Thank you. Now after the

| ast BZA hearing was postponed, | wote you a letter
since we have the time asking for the ANC to
reconsi der, didn?t |?

MR. BIRCH  Yes, you did.

MR CROCKETT: Isn?t it a fact that at
the original ANC neeting those of us who were in
opposition attenpted to give the ANC a petition
si gned by 56 nei ghbors on 31 and Q Streets and 32™
whi ch we wanted to present and that the ANC refused
to accept it?

MR. BIRCH | don?t know that the ANC
refused to accept that. | thought it was turned over
to the ANC

MR. CROCKETT: We attenpted to proffer it
and it was rejected.

MR BIRCH | wasn?t aware of that
happeni ng.

MR CROCKETT: You didn?t have those
before you though when you voted, did you?

MR BIRCH No, we didn?t. A nenber of
the conmunity had themin the audi ence at the
nmeet i ng.

MR CROCKETT: Now when | wrote and asked

for you to reconsider, you wote ne back and you said
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t hat 2-

CHAI RVAN GRIFFI'S: M. Crockett, let ne
just step in here because I?ma little concerned that
we are going a bit far afield. | understand the
notion that you are trying to present.

MR. CROCKETT: | just have one question
and then 121l tie it up.

CHAI RMAN GRI FFI'S:  Ckay, because we need
to clearly divide fromtestinony and al so ANC
pr ocedure.

MR CROCKETT: That has to do with the
t esti nony.

CHAI RVAN GRI FFI'S: W don?t want a
testimony now. We want cross exam nation but go
ahead.

MR, CROCKETT: GCkay. Wth his testinony.

You wote to informnme that the ANCwill not be
revisiting the issue.

MR. BIRCH That?s right I did.

MR, CROCKETT: Then you said ?Wen the
Tudor Pl ace application cones before the BZA on Apri
15, there should be anple opportunity for al
interested parties to put forth positions and
information for review. The ANC believes that the

BZA hearing is the appropriate venue for further
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consideration of this issue.? Correct?

MR. BIRCH Yes, that?s what | said in ny
letter to you and here we are.

MR. CROCKETT: Then would you agree that
when the ANC passed its resolution it didn?t have al
of the relevant evidence before it?

MR. BIRCH No, | would not agree with
t hat assunpti on.

MR, CROCKETT: No further questions.
Thank you.

CHAI RVAN GRI FFI S Ckay.

MR. SNYDER: My nane is Ronald Snyder. |
reside at 1607 31 Street, NW | ama party. |
represent other parties.

In your direct exam nation, you said that
there was not to be an extensive schedul e of events.

Is that correct?

MR. BIRCH At Tudor Pl ace.

MR. SNYDER: And what did you base that
one?

MR. BIRCH On the application and
conversations with the executive director.

MR. SNYDER: Are you aware that there are
an unlimted nunber of events though |Iess than 2007

MR. Bl RCH: | am aware of that.
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MR. SNYDER: Are you aware that at 1670

there may be up to four weddi ngs per nonth?

MR. BIRCH | am aware of that.

MR. SNYDER: Are you aware that at 1670
that there may be other events unlimted throughout
t he nont h?

MR. BIRCH | believe so.

MR. SNYDER: And you do not consi der that
ext ensi ve.

MR. BIRCH | don?t consider it a
schedul e that will be unacceptable to be called
extensive in the way that it has been presented to us
t hrough conversations with the director.

MR. SNYDER: The way it was presented to
you as | understand it Ms. Bueller says they would
not be extensive. |s that correct?

MR. BIRCH: No, that was nmy own judgnent
based on the information we got from her.

MR. SNYDER: Now M. Crockett a nonent
ago nentioned sone 56 letters that were present at
the ANC neeting. Did you ever read one of those
letters?

MR. BIRCH | have not seen them no.

MR. SNYDER: Thank you. That concl udes

My cross exam nation.
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CHAI RMAN GRIFFI'S: Do 32™ Street

Nei ghbors have cross exam nation questions?

PARTI Cl PANT: No sir.

CHAI RVAN GRI FFI'S:  Then that takes care
of our party.

COMM SSIONER M TTON:  Coul d | just ask
one followup question before you let M. Birch go?

CHAI RMAN CGRI FFI'S:  Yes.

COW SSIONER M TTON:  On the frequency of
the events and your understandi ng of the frequency as
M. Snyder was trying to point out, there is a
certain maxi num frequency that would be permtted by
the conditions that have been proposed for the order.

Then there is the representations by Ms. Bueller and
others from Tudor Place. D d you take your position
based on the understandi ng that Tudor Place woul d not
avai | thensel ves of the maxi mum opportunity to

conduct events?

MR BIRCH | think it?s accurate to say
t hat, vyes.

COW SSI ONER M TTON:  Thank you.

CHAI RVAN GRI FFI'S:  Any ot her questions of
the Board? Very well. Thank you very nuch.

MR. BIRCH: Thank you.

CHAI RVAN GRIFFI'S:  Let?s go then to sone
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| ogi cal order of testinony for support. | think we
can bring up one nore chair and |l et?s have five
people at a tinme. W?re going to go through. Let ne
say while people are getting ready and taking their
own initiative to cone to give testinony, there are
three m nutes provided to persons given testinony.

You will note that there are cl ocks on
each side of ny left and right. They will tick down
and then there?s this awful sound at the end of three
m nutes which | hope we don?t have to hear today.

But al so very seriously, we appreciate everybody
giving testinony today either in support or in
opposi tion.

The critical piece for us is obviously to
get substantive issues addressed for our deliberation
so | want people to stick to the Zoning issues that
are at hand. Also if you are hearing testinony
that ?s actually redundant to yours as you are sitting
t here preparing your own testinony, it is appropriate
and in fact I would ask that you just say that you
agree with the aspect as stated.

I am hoping that people will provide the

Board with witten submssions. |[|f they don?t have
it today, we will keep the record open and those
witten subm ssions are there. Al in all, don?t be
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concerned if you are not saying everything you
absolutely have to. | can guarantee that this Board

reads absolutely everything that is submtted to the

record. It is often our pleasure but we do it all
So it wll get read if not said today.
Wth that, | will have you start on ny

right and we?l | continue down. O course you need to
i ntroduce yourself with your nane and your address
for the record.

MR. DOMWNE: Can we go the other way
around? | have to leave in ten m nutes.

CHAI RVAN GRIFFI'S:  Then let?s switch over
if it?s not difficult. W?ll start on this end to
the left and then go to the right.

MR. DOMNE: M. Chair, nenbers of the
Board. |I?ma long termresident of 32" Street. In
fact |1?ve been there nore than 25 years. At no tine
during those 25 years have | heard any disruption,
every untoward noi se, any confusion on 32" Street as
a result of Tudor Place. | amnot deaf. | ama
prof ession nusician. | count nyself privileged to
have nenbers of ny friends on the Board of Tudor
Pl ace, noteably Bucky Black (PH) and Bill Rogers.

| consider nyself privileged to enjoy the

cul tural enhancenent that Tudor Place provides for
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our community. | cannot answer the questions about
traffic. | own no car. | think cars are disruptive.
| don?t own one.

Finally I would like to say that the one
poi nt of possible tension between Tudor Place and
nmysel f on the question of the tall trees that were
potentially dangerous. Tudor Pl ace?s response was
i medi ate, was rational, was courteous and effective.

O fending trees were inspected by an arborist and
appropriately dealt with. | have nothing further to
say except to offer Tudor Place ny felicitations and
salutations for their long Iife and enjoynent of that
magni fi cent property. Thank you.

CHAI RVMAN GRI FFI'S:  Thank you and woul d
you state your nane and address for the record?

MR DOME: M nane is G aham Downe and
my address is 1650 32™ Street. | abut on the west
si de of Tudor Pl ace.

CHAI RMAN GRI FFI'S:  Very good. Al so for
everyone?s information, what we will do is go through
this entire panel and then you are all going to be
cross exam ned by the parties in opposition and al so
the Applicant. W will proceed very quickly and that
should go very tinely. Yes, ma?am

M5. ONEN. My nane is Georgina Omen. |
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live with my husband at 1632 32™ Street directly

across the street from Tudor Place. W have both
lived in Georgetown for over 30 years and |?ve lived
there all ny life. Tudor Place is virtually unique
in the world of house nuseuns as it portrays a
generational spectrum of an Anerican famly which was
cl osely connected to a founder of the Republic.

The col |l ections at Tudor Place include
gardens, buildings, paintings, furniture, books,
letters and textiles all belonging to the Peter
famly. Together these itens represent an
exceedi ngly val uabl e cross section of famly life and
t he soci al devel opnent of our country. Few
properties of this stature can boast such a conplete
collection original to the famly that built the
house and inhabit it for 180 years.

A superb exanpl e of Federal architecture,
Tudor Place is without question the nost significant
19'" century house in Washington. Inits
architectural sinplicity, sophistication and
originality so carefully naintained by the Peter
famly and now by the Foundation, Tudor Place nerits
the national stature attained by houses such as Munt
Vernon and Gunston Hall. It is the only |arge

Federal house in Georgetown designed by an architect,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118
Dr. WIliam Thorton, who designed the COctagon at 18"

and New York Avenue and the original U S. Capitol.

In his time, M. Peter maintained Tudor
Place to the high standards appropriate for such as
structure but the great expense of preservation is
wel | beyond that for which his endowrent provides.
As tinme passes, nore parts of the house need
restoration. Myre pieces in the collection require
conservation. Mre itens in the archives need better
storage facilities. These kinds of services require
craftsmen of the highest expertise and the costs to
provi de these services continue to rise. The small
staff at Tudor Place |led by Leslie Bueller (PH) does
a remarkabl e job of operating and maintaining the
gardens, house and collections wwth limted funds and
has earned the respect and trust of the Georgetown
comunity.

I think the question before you is one of
bal ance. Are the essential needs of this nost
val uabl e and uni que institution and the permssion it
seeks to host occasional events bal anced with the
needs of the surroundi ng nei ghborhood resi dents and
their rights to enjoy their property? | believe the
current proposal submtted by Tudor Pl ace does

achi eve such a bal ance.
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When conpared to the bucolic silence
which the five acres of Tudor Place provides,
norni ng, day, evening and night to the dense
surroundi ng nei ghbor hood, the occasi onal sound of
parties and non-anplified nusic seens certainly
wi thin reason. The inconvenience of event night
par ki ng and congestion seens well in balance when
conpared to the year around availability to residents
of 32 public parking spaces along the east side of
the property. Frankly, the inconvenience to
nei ghbors forced to spend valuable tine and to cone
here two weeks in a row to defend Tudor Pl ace?s
appl i cation against opposition is a far greater
i nconveni ence and burden than that caused by any
speci al event.

The Advi sory Nei ghbor hood Conm ssion 2-E
vot ed unani nously to support the current Tudor Pl ace
application. | hope you will do that sane.

CHAI RVMAN GRI FFI'S:  Thank you.

MR, SAGALAN. My nane is Arnold Sagal an

| and ny wife, Louise, live at 1248 30" Street, N W
in Georgetown. W have been living there for nearly
20 years. Both of us are nenbers of the CGeorgetown
Citizens Association Advisory Board. During nany of

t hese years, | have been chairman of the Crine and
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Public Safety Commttee of the G tizens Association
and | ?ve al so served as 1% Vice President and then
Director of the Association.

M wife and | feel deeply that Tudor
Place is a unique, historical inheritance. It is not
only a national treasure but a pricel ess CGeorgetown
treasure as well that is shared generously with and
enjoyed by all community residents. W strongly
support its application for a special exenption.

We believe that those parties who seek to
i npose unreasonabl e and unnecessary restrictions on
its activities do not represent the vast majority of
Georgetown citizens. Wen we nove to Georgetown
nearly 20 years ago, we were attracted by its
di stinction anbi ance as a nei ghborhood. Its historic
district and the parks and accessi bl e gardens and
bui l di ngs of historic estates |ike Dunbarton Caks and
Tudor Pl ace had and continue to provide an enriching
community cul tural resource.

But |ike nost residents we al so knew t hat
along with its many advant ages, Georgetown had sone
drawbacks. Georgetown?s m x of commercial and
entertai nment, tourist and university and a
residential community have made traffic parking and

noi se probl ens i nescapable. But npbst residents
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appreciate that these irritations cone with the
territory. Over the years working together with
District official and proprietors of offending
establ i shnments and institutions, our Citizens
Associ ation and the ANC have nanaged to aneliorate
significantly the worst offenses and problens. That
has been true of the relatively few and m nor
di sagreenents Georgetown residents have experienced
w th the managenent of Tudor Pl ace.

There is always a small group of
i ndividuals in every community who want to inpose
their personal views or claimto represent those of
the community. Georgetown is no exception. MW wife
and | know Tudor Pl ace has been a very good and
greatly val ued nei ghbor as the enthusiastic support
of Georgetown?s Advi sory Nei ghborhood Comm ssion for
its application for a special exenption attests. W
bel i eve that Tudor Pl ace?s application as presented
to you by Leslie Bueller nmerits the Board?s approval .

It is unfortunate that the letter with
provi sos presented to you by Barbara Zartman of the
Citizens Association of Georgetown (?CAG?) had not
been presented to CAG?s nenbership for its approval
as required by its bylaws. | amconfident that the

menbership of the CAGw Il vote its full, unequivocal
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support for Tudor Pl ace?s application at its next
neeting. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very nuch.
O course, we give you that additional 30 seconds as
the representative fromthe Ctizens Association.
Yes. I?msorry. A bad joke.

M5. SAXE: Hi, I?mRuth Saxe. | live at
1524 31% Street, NNW in a place that?s one-half
bl ock from Tudor. 12?ve lived in this |ocation of
one-hal f bl ock from Tudor for over 30 years. During
all that time, | have never had any problens or
negati ve feelings whatsoever about the way they
conduct their affairs.

On the contrary, | consider Tudor Place
to be a great asset to the neighborhood, the city and
the country. | have never in all these 30 years had
any conplaints at all to nake about noise or parking.

For your information |I do not have central air
conditioning. | live here alnost all sumer. My
w ndows are often open. Like ny friend here, |?m not
deaf .

Despite the fact that | park on the
street because | have no space or garage, | have not
had any problens with Tudor Pl ace about that issue

either. Please grant Tudor Place the perm ssions
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outlined by Ms. Bueller. | think they are quite

reasonabl e. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very nuch.

MR MLWE Good norning. M nanme is
Frank MIwe. M address is 2112 M Street, NW |
have a business in CGeorgetown at which | sell fine
antiques, notably silver. Also since the Appraisal
Studies Programis organized in Washington with the
Ameri can Societies of Appraisers about eight years
ago, | have been the |ecturer on silver.

When that program began, we had to travel
to museuns in other cities to see any significant
collection of antique silver. Now at Tudor Pl ace,
Washi ngt on possesses a |l arge collection of superb
quality silver that was assenbl ed over five
generations by one famly, six if you count its Munt
Vernon inheritance. Visitors see the silver not in
sonme artfully-contrived nodel room but to that great
educati onal benefit, the silver is seen inits
original setting surrounded by all the china, |inens,
furniture and personal objects that it was al ways
associ ated wi th.

Shaped as it was by the evol ving needs of
an historically inportant famly, their sonetines

dramatically changi ng econonic fortunes, their
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travel s, changeabl e Anerican donestic fashions and
very inportantly five generations of personal gift
exchanges, the Tudor Place silver collectionis
absolutely unique in the United States w thout
exaggeration, a national treasure. In the broader
sense because the people at Tudor Place with both
menbers of George Washington?s famly and prom nent
Washi ngt oni ans every stage of this city?s

devel opnent, the gift of Tudor Place as a nmuseum has
resulted in the opening of a unique w ndow t hrough
which to view this city?s history.

Since 1967, the nost consistently
avai | abl e open parking condition |I have ever found in
Georgetown is the one created by the Tudor Pl ace
footprint not so convenient as private garage and
driveway parking of course but very favorable as
street parking in Georgetown conmes. perated as a
museum Tudor Place permanently | essens the nunber of
people in that area who will rely on public street
par ki ng i nstead of driveways.

Thi s observed at | east passing thought is
al so due to what coul d have happened to traffic and
parking if the estate had not been established as a
museum |If instead it had been sold and then made

into a school or townhouse devel opnent. By any fair
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standard the continued operation of Tudor Place as a
museum i s very beneficial.

While | am synpathetic about the periodic
i nconveni ences felt by sone Tudor Place neighbors, |
am sure that each has and always will receive the
t houghtful attention of present and future nuseum
managers. As conpared with benefits however, it?s
difficult to see that the | evel of burden for the
nei ghbor hood actually rises even to a |l evel to cause
concern to a woul d-be buyer of real estate in that
area still less to a seller.

Clearly Tudor Place is a pernanent part
of the Washi ngton scene and it is not going to go
away. | urge this Board allowterns for its
operation as a nuseumthat are as flexible, as
generous and as practical as it has allowed for any
other museumin this Gty. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very nuch.
Wth just seconds to spare. Wth that, we?re going
to go right into cross exam nation. It shoul dn?t
take that long. [?mgoing to have a chair put up on
this side. You folks can stay. We?re going to start
W th the cross exam nation by the Applicant and go
through the parties in opposition. Let nme just state

as we go through this I don?t want to hear a | ot of
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Cross exam nation or controversy about majority.
Specifically and directly put, we | ook at
substance in the facts and issues that can be
evi denced for us whether it?s one person against 100
or visa versa. It will be the issue and that?s what
we?l | have to deliberate on. That being said, does
t he Applicant have any cross exam nation of the
W t nesses? None. Let?s go first to the 31 Street
Nei ghbors representative. Do you have any cross
exami nation? No cross exam nation. The 32" Street
Nei ghbors? Q Street? Does the ANC have any cross
exam nation? You guys got away easy.
But before you go, let nme just ask if the
Board has any questions fromthe testinony heard?
Very well. W thank you all very nmuch. W
appreci ate your patience and continui ng invol venent

in this case. Let?s get the next panel forward.

Just to keep this in order, we?re still noting people
in support testinony if they could fill the next
seats.

Can | just have a show of hands of people
with testinony in support that need to cone after
this group? Al right. So we?l| have another panel
after this. Excellent. Let?s start on this side

again. |If you would, I?mgoing to have you nove a
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m crophone towards you. You can press the base and
the light will cone and you can introduce yourself
for the record.

MR. KUKULSKI: For record, ny nanme is Ray
Kukul ski. |I?mthe President of the Ctizens
Associ ation of Georgetown. | live at 1021 30" N. W
for the last 35 years. And if cross exam ned,
forgot to stand up at the swearing in but | do swear
to the oath.

CHAI RVAN GRIFFI'S: 1?11 have to check
with Ms. Bailey to see if that?s good enough. M.
Bai | ey, does that satisfy you?

M5. BAILEY: Normally, sir, when
testinmony is being given, the person is sworn in.

CHAI RVAN GRI FFI'S:  Why don?t we just be
official? Anyone el se that has not been sworn in at
this point. Good, we have others that will join you.

If you woul dn?t m nd standing giving your attention

to Ms. Bailey sitting at ny far right, she will swear

you i n.

(Wtnesses sworn.)

CHAI RMAN GRI FFI'S:  Good. Thank you very
much.

M5. ZARTMAN. This is a joint
presentation. M nane is Barbara Zartman. | chair
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t he Zoning Pl anning and Hi storic Preservation
Committee for the Citizens Association of Georgetown.
You have the letter that | prepared at our Board?s
direction outlining our concerns. | wll not repeat
the glowi ng things that appropriately are said about
Tudor Place and the fine professional skills that

Leslie Bueller has brought to the directorship.

Qur letter really if anything was a
criticismof the order that was |last witten by the
BZA. The order established that what woul d ot herw se
apparently be called comrercial events as appropriate
for nmuseum operation which included a reference to
[imting the nunber of special events. But the
conditions in the order did not provide limts. W
were concerned that there needed to be such limts
for all of the special exceptions that affect our
community because of the replication factor because
there at the tine were considered to be 98 events at
Evermay al t hough that application has been w t hdrawn
because of comunity opposition.

You will have an application next nonth
before the Zoning Conm ssion for Dunbarton Oaks to
rent a private home for ?receptions and sem nars. ?
The al umi at Georgetown University now proposes to

use townhouses for 95 events a year. W would sinply

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

129

ask that the Board in witing its order consider the
i mpact of multiple sources of simlar events and how
a single conmunity has to absorb them The parking
for Tudor Place is not avail able should there be an
event at Dunbarton Qaks.

It was purely that kind of an issue that
we wanted to bring to your attention so that when the
order is witten supporting |I?msure the speci al
exception for Tudor Place that it include rea
protections that in fact do provide limts on the
nunber of special events. W have suggested sone but

even in our suggestion, we?re up to al nost 40 sone
events a year as suggested ninimumon our part.

These are the rental events. These are
not the events related to the nuseum operations
itself. W would just ask that you consider those
t hings as you prepare your order and arrive at sone
enforceable standard. It is not as sone have
suggested that there is any lack of trust in the
operators of Tudor Place but rather the fact that you
know too well the only enforcenent is what?s in the
order and sonetines not even that.

CHAI RVMAN GRI FFI'S: Thank you. Anything
el se?

M5. ZARTMAN. | f there were any questions
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about circunstances under which our |etter was
prepared, Ray Kukulski is here to clarify that.

CHAIRVAN GRIFFIS: | see. Let ne just
clarify your stance then. As the Citizens
Associ ation, you are in support of the special
exception approval in support of the application with
condi tions.

M5. ZARTMAN:  Yes.

CHAI RMAN GRIFFI'S:  And that is as laid
out in your letter limting sonme of the events and
al so qualifying the size and nunber of those events.

M5. ZARTMAN.  Correct.

CHAI RVMAN GRI FFI'S:  Very wel | .

M5. MOFFETT: Hi, ny nane is Myra
Moffett. | live at 1319 30" Street, NNW | had this
witten | ast week so until 12 days ago we |ived at
1644 Avon Place, NW which is 100 yards fromthe
entrance to Tudor Place, just around the corner.
prom se you our recent nove had nothing to do with
the issues here today. |In fact with our five
children, two dogs, basketball court, tranpoline, no
doubt we were far nore disturbing to that
nei ghbor hood t han anyt hi ng Tudor Pl ace coul d ever
come up with.

Qur famly?s feeling about Tudor Place is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131

totally positive. [It?s provided us living that close
toit with a sense of history in our nei ghborhood and
an inportant sense of participating in critical
preservation in education. As nyself and our famly
have attended events at Tudor Place from history,
architecture, gardening |lectures and exhibits to the
candl elight Christmas tours they have, the fal
punpki n painting days and the annual garden parties.
Wth the exception of the latter, these events have
all been small affairs in terns of attendance.

Yes, we have been present at events when
t here has been nusical entertai nment. Wen we |ived
on Avon Place fromtime to time we would hear nusic
emanati ng from Tudor Place grounds but never was it
| oud or offensive. On the contrary, | think the
sound of the bagpi pes or violins on a summer night is
a pretty lovely thing.

| sincerely hope as does ny famly that
nothing is done in any way that would di m ni sh what
Tudor Place currently offers or could potentially
provi de as a museum a cultural institution, a
historic site and a nei ghborhood treasure for all to
enjoy. M famly and | oppose placing any new and/ or
unreasonabl e restrictions on what can take pl ace

there and we appl aud and encourage Leslie Bueller and
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her wonderful staff in their dedicated and creative

efforts to share Tudor Place with the nei ghborhood.

Thank you.
CHAIl RMAN GRI FFI'S:  Thank you very nuch.
M5. COSTAN:. M nane is Margaret Costan
I live at 2900 N Street, NW | really just wanted

to add nmy word to what others have said of

appreci ation as a nei ghbor of Tudor Place and
appreciation that it?s there for us to enjoy. 1t?s
an incredible historical and cultural asset. W need
to do whatever it takes to preserve it. 1t?s amazing
that a place like that exists in the mddl e of
CGeor get own.

I was asked to chair the annual garden
party this year and through that have gotten a little
bit involved with the staff of Tudor Place. | just
wanted to say how i npressed | am at the careful ness
that they have of approaching these events.

When | took over the job I was briefed
with how to do things and we will|l have sone nusic.

W have a jazz trio but it was explained to ne that
there should be no anplification. The nusic will be
such a | ow vol une that probably no nei ghbors wll

hear it. W have sufficient catering help that clean

up will be done quickly after the tine that the event
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ends. So everything is put together in a way to
mnimze the effect on the nei ghbors.

Al so when | put together a commttee to
help with the party, | called a |lot of friends and
peopl e who | knew lived on 32™ Street and Q Street
who |ived right adjacent to Tudor Place. Many of
t hem basically gave nme statenents simlar to what
Myra has just said that they appreciated so nuch and
t hey hoped nothing will happen to l[imt the
flexibility to allow Tudor Place to continue to exist
and be what it has been. Thanks.

CHAI RVMAN GRI FFI'S:  Thank you.

M5. HANDWERGER: | ?7m Gret chen Handwer ger.

| live at 1670 31% Street, N.W across from and
slightly north of Tudor Place. 1?ve been there for
seven years this com ng sunmer.

During that time | have never had any
problemw th Tudor Place. | endorse their m ssion.
| 2m not troubled by their activities either those
that are nmuseumrel ated or those open to the outside
groups. | do not have off street parking. | do park
on the street. Wen | noved in there, | was sonewhat
concerned whether there would be space. Having Tudor
Pl ace actually nakes it easier for neighbors to park

t han not .
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| as well as all the nearby nei ghbors and
ANC and the Gitizens Association was invited to
attend the neetings last fall to consider the zoning
application under which Tudor Place is now operating
and to fornulate the new application which is now
before the Board. As was stated | ast week by Ms.
Buel | er, we operated by consensus and the application
which is now to be considered incorporates the views
expressed at those neetings.

| have heard the terns ?expand? and
?extend? the current application but that is not how
| recollect it. W took the existing application and
we narrowed it considerably in response to various
opi ni ons which were nade at those neetings. [|?ma
firmbeliever in the dictate that if it?s ain?t broke
don?t fix it. | can?t see that anything has been
broken in Tudor Place certainly fromthe tinme |?ve
been there. Any questions that have been rai sed have
been dealt with very responsibly. | haven?t raised
any nyself but |?ve | ooked into other reservations
peopl e have had. I?msinply here today to endorse
the application as it now stands. Thank you.

CHAI RVAN GRI FFI'S:  Thank you very nuch.
Cross exam nation by the Applicant? The parties?

Question? kay. Any questions fromthe Board?
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Good. Thank you all very nmuch. W appreciate you

bei ng down here today.

(Pause.)

CHAI RVAN GRI FFI'S:  Good afternoon.

MR. HORSEY: Good afternoon. M. Chair,
if I could a point of order. | have with ne a letter
that is signed by 16 people who are nenbers of the
Advi sory Comm ttee of the G tizens Association of
CGeorgetown. Four of themare here to testify on
their own behalf. The others have asked that | take
their tine to read this letter into the record and
t hei r nanes.

My name is Quterbridge Horsey. | live at
1632 32™ Street. The letter will take approximtely
eight mnutes to read. It contains valuable
i nformati on both about Tudor Place and it?s not
redundant and al so about the other properties in
Ceor get own.

CHAI RVAN GRI FFI'S: | don?t know that it?s

necessary to read it into the record. As we have it,

we wll read it. There?s no additional substance
that gets it witten in the record. It?s part of the
subm ssion in the record. If you want to summari ze

sone of the issues with this.

MR, HORSEY: Sur e.
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CHAIRVAN GRIFFI'S: Did you bring

addi tional copies for the parties?

MR. HORSEY: | brought additional copies.

CHAI RMAN GRI FFI'S: I f you woul dn?t m nd
it, give it to themand the Applicant so everyone
will get the sane thing at the sane tinme. | think
hi ghlighting it would probably be best.

MR. HORSEY: Al right. | wll do that.

Essentially |ike the Advi sory Nei ghborhood
Commi ssi on we support the application of Tudor Pl ace
W t hout conditions. W believe the letter submtted
by the Citizens Association witten by Barbara
Zartman is fundanmentally flawed in its prem se of
single, transparent and easily understood standard by
whi ch the Board has judged Tudor Place. 1t?s
regrettable in its conclusion of supporting the Tudor
Pl ace application with specific provisos.

We believe that it does not represent the
opi nion of the nmenbership of the Ctizens Association
of CGeorgetown. The subject has never been noticed at
a nmeeting of the Association, discussed at a neeting
nor has a vote been taken by the Association despite
the fact that there was a nenbership neeting held on
April 14 after the CAG Board nmet and before the | ast

BZA heari ng.
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We have a couple of specific conplaints

which we feel are inportant. W think the follow ng
key sentence in the letter is basically disingenuous
and unnecessarily alarm st which says ?We bring to
the BZA?s attention our concern that residents in the
portion of Georgetown are inpacted by the collective
functions of the G eat Houses. |If extended to other
Great Houses for exanple the standards and the
current order tend very | arge eveni ng events,
perm ssible thrice nonths woul d make for a very
different quality of life in Georgetown. Consider
three big June weddi ngs at Tudor, at Evernmay, at
Dunbart on House and Dunbarton Oaks and Hal cyon House.
Consider an unlimted 200 person events occurring at

several G eat Houses sinultaneously and the
coll ective burden this would place on the community.?

We all know that this can and will not
happen. Paragraph seven of Tudor Place?s application
specifically limts rental functions for the purpose
of weddings to less than 75 guests. ?Very |large
evening events? are limted to rental functions per
year.

Furthernmore in the first page of her
letter, Ms. Zartman states that all of the 10 |arge

events contained in the Tudor Place application need
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have no connection wth Tudor Place. This is sinply
incorrect. Only two are allowed to be rental events
and the other non-rental events will be directly
connected wth Tudor Place. |[|f CAG was confused on
this sinple matter, | sinply call to Leslie would
have clarified it.
Finally the attenpt to set a single
transparent easily understood standard is a
fundanmentally flawed prem se. The letter refers to
the G eat Houses of CGeorgetown as if to place them
all on the sanme |evel and incorporates reference to
several, Tudor Place, Dunbarton Oaks, Dunbarton
House, Hal cyon House and Ever may.
I 211 skip over the description of Tudor

Pl ace but let?s get to Dunbarton Caks which
essentially it?s the |argest property. It?s owned by
Harvard University which has the | argest endownent of
any university anywhere in the world. It clearly
does not need to host events to raise noney to work
on the property. Furthernore, it?s clearly stated on
their website that it?s not available for events.
It?s operated as a non-profit institution. As far as
I know, unlike Tudor Place, it has no scenic open
space easenent. Dunbarton Qaks already has a

per manent speci al exenption fromthe BZA
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Evermay whi ch you have heard about is the
second | argest at about 11 acres. It is a privately
hel d house. 1t?s been owned by the sanme famly for
al nost 100 years and they?ve done extensive work.
Very little of what?s |left dates to the original date
of the house. 1t?s been extensively renodeled in the
early 20" century. It is rented out for events and
the owners also hold charity events at no cost.
Events there do not inpact the residents in the sane
portion of Georgetown as Tudor Place. It is not a
non-profit institution. As far as | know, there is
no sceni c open space easenent.

Dunbarton House is owned by the Nationa

Soci ety of Colonial Danmes. |It?s not in its original
position. It is not nearly as historic inits
fabric. It was heavily renodeled in the md 20"
century. It is not as historic as Tudor Place. A

significant addition nostly underground was built in
1991 to hold public prograns and rental events. It
has benefitted froma gift by Mary Bielan of Evermy
of a ot of open space at the eastern end of the
property which | believe is under easenment but the
rest of the property is not. It also is operated as
a non-profit institution. Dunbarton House already

has a pernmanent special exception fromthe BZA.
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Finally Hal cyon House is also privately
owned. It is not open to the public. It is not
operated as a nmuseum or holds public progranms. It is
rented out and the owners also hold charity events at
no cost. Wiile the exterior of the origina
Georgetown house is still original, the interior is
beautifully renovated in the period style of the late
20'" century. It is not |ocated near Tudor Place. It
is not a non-profit institution. As far as | know,
there is no scenic easenent.

All of this is really to say that Tudor
Place is undeniably in a class of its own. You?ve
heard about how it?s the only house to be designed by
an architect. | won?t go into that.

Let nme just summarize by saying in short
Tudor Place is unique in Georgetown, in Washi ngton
and probably in the United States for its incredible
conbi nation of rich heritage, the highest quality of
architectural preserved open space in a dense urban
envi ronnent and educati onal purpose benefitting the
public. W believe that CAG Board should be nore
sensitive to the unique stature of Tudor Place and
nore discrimnating in its own honorable pursuit to
protect the interests of community residents.

In summary we request that at a m ni mum
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the BZA regard the April 15" letter as sinply the

opi nion of the CAG Board and not that of the
menbership. W respectfully also request that the
BZA eval uate this application in the context of Tudor
Pl ace?s unique stature in the nei ghborhood and that
it will accept and follow the publicly debated and
unani nous Advi sory Nei ghbor hood Comm ssion 2-E
approval of the application w thout conditions.
Thank you very nuch

CHAI RVAN GRI FFI'S:  Thank you.

MR. HORSEY: Wuld you like nme to read
t he nanes of the signers or not?

CHAI RVAN GRI FFI'S: Do you have one that
has all of thenf

MR. HORSEY: Let nme just read them
because 1?1l be quick. The first one is mne
Quterbridge Horsey. The second one is Huntington
Block. The third on is Louise Sagalan (PH). The
fourth one is Arnold Sagalan (PH). d yde Shorey
(PH), Joanne Shorey (PH), Frederick Prince, Mude
Brown, Richard Brown, Marquerite Foster, Lucy
Mor ehead, Lou Saks, Terry Collins, John Hedden and
John McCunber. Thank you, M. Chairman

CHAI RVAN GRI FFI'S:  Good. You have that

witten in one of the subm ssions that came in. Qur
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copi es don?t have any signature on it.

MR. HORSEY: 1?2l wite on the main copy.

CHAI RVMAN GRI FFI'S:  Ckay, as long as we
have that in the record.

MR, HORSEY: Thank you.

CHAI RVAN GRIFFI'S:  Very well. Yes?

M5. SMTH. My nane is Niente Smth. |
live at 3116 P Street, one block as the crow flies
directly south of Tudor Place. | have lived there
for 20 years and in CGeorgetown for 35 years and have
spent many of those years trying to preserve and
protect our historic village.

| have been a nenber of the Citizens
Associ ati on of Georgetown since 1970. | owned an
anti que busi ness throughout the ?270's and early ?80's
on O Street near Wsconsin and during those years
bel onged to the Professional and Busi ness
Associ ation. | served for many years on the
Foundation for the Preservation of Historic
Ceorgetown, Historical Society of Washington and in
1983 | gave an open space and historic facade
easenent on our 1830 Hone that wll prevent the
devel opnent in perpetuity of otherw se devel opabl e
side lot.

In short, I love Georgetown. The gift of
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Tudor Place with its easenent, the beautiful and very
hi stori c house museumis one of the finest things to
ever happen to Georgetown. Only the famly who had
built the house and wi tnessed the nearly 200 years of
hi storic events that took place there could

under stand t he magni tude of such a gift.

On ny first visit to Tudor Place, |
pi cked up photographs from M. Peter for the Cty of
Washi ngton. That was in 1977. Since then | have had
much association with Tudor Place on and off. \Wen
M. Peter died, | served on the first commttee for
the 1 ong range plan of collections before the nmuseum
opened and have since then served on many conm ttees,
chaired the garden party, served on the Board, all of
which | consider a great privilege.

They have left nme in a position | feel to
understand the intentions and goals of Tudor Pl ace.
The nei ghbors and the | arger constituency of
Georgetown are the nost inportant constituency to
Tudor Place. As they were to the Peters in 1806,
they are to the Foundation in 2003 and they will be
for all the many years ahead.

Currently and historically anywhere from
athird to half of our Board nmenbers come from

Georgetown. There is a very active programto
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communi cate and cooperate w th nei ghbors. Wen
conplaints are received, i mediate action is taken to
try to correct the problem The neighbors are
wel conme in the gardens at any tine free of charge in
the daytinme in the hours when it?s open. Neighbors
are invited to participate in events and in fact sone
events like our fall garden day are specifically
pl anned with the neighbors and their famlies in
m nd.

There was a tine sone years ago nany of
t he opponents? view points relate to that tine period
when Tudor Pl ace found the case for rental events
very conpelling not only for the incone the rentals
brought but there were other benefits. Hosts of
t hose events were often friends of Tudor Pl ace.

GQuests of those events often becane
supporters of Tudor Place. Tent paid for and erected
by weddi ngs was left up for the benefit of the garden
party. Caterers who profited fromthose events gave
Tudor Place favorable rates for use in their
functions. In short, it did not take long for the
negatives fromthe rentals to far overwhel mthe
benefits.

CHAIRVAN GRIFFI'S: [I?msorry to interrupt

you. Could you just nove your m crophone closer to
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you? Good.

M5. SMTH But it did not take |ong at
all for the negatives fromthe rentals to far
overwhel mthe benefits. W were beginning to receive
conplaints fromour neighbors. Qur snmall staff was
sorely put upon to nmanage their busy jobs with
i ncreasing conpetition fromevents. And nost
importantly we were beginning to feel the wear and
tear on the property which was our nunber one
priority. Wth the director?s change and a change in
the direction of the Board, the primary purpose of
Tudor Pl ace was regai ned, the stewardship of the
hi stori c house and nuseum educati on.

In closing | would Iike to draw an
anal ogy. M hone is across the street from
Ceorget own Presbyterian Church where there is a
weddi ng conplete with |inbs, no parking signs,
bagpi pe pi pes, nearly every Saturday of the year.
The Church is also hone to a preschool where the wee
students are | oaded and unl oaded in front of ny house
and in ny driveway twi ce a day, five days a week.
Wuld | seek to alter the Church?s practices or
prevent it fromfunctioning as a church/school? Not
on your life. The churches, the house nmuseuns, the

green spaces, the gardens and the schools are the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

146

life blood of our conmunity.

| believe Tudor Place is an inportant

asset to Georgetown. Its |oss would be devastating.

| hope with better cooperation and understandi ng
that the neighbors and the institution can work
together for the long term success of Tudor Pl ace and
for the benefit of its imredi ate nei ghbors as well as
all of Georgetown. Thank you.

CHAI RMAN CGRI FFI'S:  Thank you. Yes, sir.

MR HEDDEN: | will be very brief. Mne
is nore a question of nunmbers than words. [|?m
currently the treasurer of Tudor Pl ace Foundation and
on their Executive Committee.

COMWM SSIONER M TTON:  Sir, could you
state your nane for the record pl ease?

MR. HEDDEN: | ?msorry. John Hedden. 2-
is our secretary and we?re both on the Board of Tudor
Pl ace Foundation. Thank you. | live at 2914 P
Street in Georgetown. | net ny wife in Georgetown 50
years ago and we have enjoyed living in Georgetown
over a span of 40 years and found it the nost
delightful place we could possibly be.

I have investnment property on Q Street
very close to Tudor Place Foundation and they are

popul at ed by young professionals who vol unteer at
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Tudor Place and attend the events. Yes, there are
seven units and since those buildings were not built
when the autonobile was significant, there is street
parking. |?msure second to only the 28 unit
apartnent building across the street fromus a |lot of
t hem t ake advantage of parking on 31" Street al ong
si de Tudor Pl ace?s marvel ous five acres.

The inmportant thing is to study the
opportunities that were left to us through the
Arm stead Peter grants and through his will. One of
the things for Tudor Place he wanted to have the
Georgetown Garden C ub al ways have an opportunity to
participate there. M wife is presently president of
t he Georgetown Garden Club. They are hosting the
Garden C ubs of America neeting here next year. It
is just sonething that we feel, ny wfe El eanor and
I, very strongly about in support of Tudor Pl ace.

| was here |ast week and there were
references made, it seened to ne, to events that took
pl ace prior to 2000. | think since Leslie Bueller
has arrived as our executive director we have adhered
much nore with a sensitivity for the nei ghbors and
are trying very hard to nmake sure that we don?t
of fend anyone but at the sane tine again we need

additional funds. Here is the treasurer speaking.
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Cccasionally we need events to help out with the
noni es that now are no |onger sufficient fromthe
endowrent and menbership fees to carry the
opportunities that we have to present the comunity
at Tudor Pl ace.

CHAIRVAN GRIFFI'S: |If you could
sunmari ze.

MR. HEDDEN: That?s pretty nmuch what |
have to say. Thank you.

CHAI RVAN GRI FFI'S:  Thank you very nuch.

M5. SCHLEFER: My name is Marion

Schlefer. | live at 1537 30" Street. | have |ived
in the District for over 50 years. | have been
i nvolved with planning and urban design. | have

served on the boards of the Washi ngton Housing and
Pl anni ng Associ ation. | have been on the board of
the Conmttee of 100 and served as chairman of that
organi zation. | wote the witten docunentation for
the Meridian Hill Park and | worked on the Dunbarton
Caks Park as opposed to Garden al so.
| now live at the corner of 30" and Q

where | have lived for two and a half years within a
five mnute wal k of Tudor Place. | ama vol unteer
gardener so | look at it both fromthe overall point

of view and fromthe cl osest point of view As a
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vol unt eer gardener, gardeners you know | earn a | ot
about what goes on. | have found that it?s a very
conpetently run establishnent by very serious
professionals. It makes an enornous contribution not
only to Georgetown but to the Gty of Washi ngton.
There are school groups who cone in as | have

obser ved.

Yes, | also think it?s one of the few
pl aces that still illustrates the relationship
bet ween t he Geor get own Harbor and the devel opnent of
Georgetown up the H Il and Georgetown Heights. O
course there are parties which are a part of
Georgetown. Wien Kat hryn Graham who |ived a bl ock
fromus had the President there, it was evident that
there was a big party but | found that it?s just
life.

As you know, community organi zations such
as Tudor Pl ace do not so easily get governnent or
foundation funding as they used to. [It?s essenti al
that they take care of thenselves financially. |

woul d urge the exception that?s been presented.

Thank you.
CHAI RVAN GRI FFI'S:  Thank you very nuch.
MR. BUBES: M nane is Al an Bubes. |
live at 1601 31" Street. I?mnewto all this. Maybe
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| ?2m just plain mssing sonething because | just don?t
under stand t he voci ferousness of so many peopl e and
friends and nei ghbors and people that | so respect
and admre to put so effort into fighting sonething
i ke Tudor Place. | would love to get all these
peopl e who again | just don?t understand it who |
respect and admre and to put this sanme tine and
efforts with our city. There are so many ot her
problens in our city today and our country and to
take this sane thing and help intercity youths or to
get these sane people onto a commttee who could
devote this kind of time and attention instead of
wor ryi ng about Tudor Pl ace having three parties or
two or 75 people or 50 and help build fields and to
hel p our schools and to help this city and take this
time and attention. It would be |lot better off. |
guess maybe | ?m m ssing sonething. W?re all so
fortunate to live in Georgetown. We?re all so
fortunate in our lives. W?re fortunate to have
Tudor Pl ace across the street instead of 50
t ownhones.

If I?2minconveni enced which | don?t think
I am because they have one nore party a year or one
| ess and | don?t know all the rules and regul ations,

it just doesn?t seemto matter in the whole schene of
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things. | just think there are so many better things
we can worry about and fight. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very nuch.
Cross exam nation by the Applicant? Parties, any
guestions? ANC? Very well. Thank you all very nuch
for being here today. Wat we have left in the
hearing to acconplish is the parties in opposition
case. Let ne address this briefly and perhaps you
all need to just cone up here.

As indicated as we started the hearing on
this, you are afforded equal tinme to that given to
the Applicant for the presentation of their case.
They used all of about seven and a half m nutes.
rounded it out to 15 minutes of course. Are you
prepared to construct your case today and give ne how
you are actually dividing that tine between the
parties? M. Crockett, do you want to answer that?

MR. CROCKETT: | was under the inpression
t hat we had 45 m nutes.

CHAI RMAN GRI FFI'S:  Well, where did that
i mpression cone fronf

MR. CROCKETT: Fromtheir presentation
yesterday and their further presentation here today.

I think you said 45 m nutes.

CHAIRVAN GRIFFI'S: No, | said equal tine
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to the Applicant. The tine starts at the
presentation of it and does not include the cross
exam nation or questions fromthe Board. So all of
the actual presentation if you recall was very short.

MR, CROCKETT: So how many m nutes do we
have?

CHAI RVAN GRI FFI'S:  Fifteen.

MR, CROCKETT: Ckay.

CHAI RVAN CGRI FFI'S: Between all of you.
And that?s split three ways. It depends how you do
it. Wiat we are faced with of course it?s 12:50 p. m

W have a full afternoon session. W can proceed
with the presentations. This is what | would like to
do.

First let ne see a show of hands of
peopl e giving testinony in opposition to the
application today not parties. Any testinony by
persons. You are giving testinony as a person and
presenting as a party. We?ll see how redundant that
gets. W only have two people giving testinony.

Very well. This is what | woul d propose
and | ?2m open to your opinions. W should proceed and
we get through this. Wat we may end up doing is not
heari ng closing today. We?l| assess of any sort of

i nformati on that we need and we woul d go and ask the
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Applicant to cone back and give closing so that we

m ght get through this by 1:15 p.m or so. | wll
have to end this at 1:15 p.m just based on the fact
that we need 10 m nutes to eat sonme |unch and then go
right into a |long afternoon session of which we?l|
probably be here quite late this evening. |If that?s
anmenabl e.

| am al so open to suggestions that we can
pi ck another date and you can do your presentations
then. Wiat | would do then is to have peopl e that
are here giving testinony to give testinony today so
that they may not necessarily have to conme back for
the presentation. That?s all the options |aid out as
succinctly as | could. Yes?

MR TICE: | believe that the option of
havi ng the people here to testify, testify would be
t he best so we don?t inconvenience themfor the third
tinme.

CHAI RVAN GRI FFI'S:  And set your case
presentations and closing for another tine.

MR. CROCKETT: | agree. W have | ost
three wi tnesses because we?re not to the point that
we t hought we woul d be and they had to | eave because
t hey have other commitnents.

CHAl RMAN GRI FFI S; Excel | ent. | 2m

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

154

perfectly able to accommpdate that. Let?s change
course here. Persons giving testinony can conme up
forward. In the tinme that they are doing that, we
wll visit the schedul e and see when we can set this.

MR TICE: As | stated previously, | have
personal testinony. | would |ike to give that next
week and get these witnesses out of here. Then I can
give ny testinony next week.

CHAIRMAN CGRI FFI'S:  How is your persona
testinmony different than the presentation of the
party in opposition case?

MR TICE: | ama party in opposition but
| al so have personal evidence sone of which was
submtted to you yesterday in the form of Exhibit No.
74. This is evidence of ny own in addition to being
a lawer. | ampro se too.

CHAI RVAN GRIFFI'S:  And you are not
prepared to do that now?

MR TICE: | can do that now.

CHAI RMAN GRI FFI'S:  Ckay, that?s what
we?re going to do.

MR TICE: Take the other w tnesses
first.

CHAI RVAN GRI FFI'S:  No, indeed. Let?s

start on ny right here. 1If you wouldn?t mnd
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i ntroduci ng yourself. Turn on the m ke just by
touchi ng the base. Excellent.

MR. VELLS: M nane is Steven Wlls. |
live at 1677 31" Street, N.W just across the street
from 1670 31" Street and a short distance from Tudor
Place. | too amin favor of Tudor Place. Wo isn?t?

Clearly you can see that everyone is.

I do object however to what | view as the
unbusi nessl i ke way in which Tudor Place has sought
their exception. They consistently state in the
public neetings and so forth and in their application
that they need only an occasional event. But their
request is extraordinarily broad.

They have asserted econom c necessity but
to my know edge they have nmade no attenpt to provide
an factual support for that assertion. | believe the
Board require Tudor Place to first substantiate the
| evel of financial need that they have asserted and
secondly to provide a detailed plan to satisfy that
need and to satisfy whatever other needs they may
have perhaps to satisfy their exenpt purpose while
m nim zing the inpact on the nei ghborhood.

I would Iike to believe that Tudor
Pl ace?s plans will not becone nore expansive than

their public statenments suggest. But this doesn?t
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have to be left to chance. 1t?s not unreasonable for
Tudor Place to be required to present its business
plan. It probably has one and if it doesn?t, it
should and to Iimt its request to what is reasonably
necessary to execute that plan. That?s what the
Board shoul d require.

This isn?t a question of trust. It?s a
| egal proceeding with | egal consequences. | believe
those are the m nimumrequirenents that the Board
shoul d require of Tudor Place. | believe a nunber of
peopl e here who have nmade statenents to the effect or
at least one in particular that it isn?t realistic to
try to put limtations on an organi zation like this.

| 2m not sure why.

In fact | don?t think the Board should
try to put limtations on Tudor Place. | believe
Tudor Pl ace should be required to show what they need
and to show a plan to achi eve those needs. That?s
what the exception should be [imted to.

CHAI RMAN CGRI FFI'S:  Good. Thank you, M.
Wells. Let me just clarify one point in terns of
whet her the Board may wal k down this way in terns of
requi ring a business plan or a financial hardship
argument or evidence to such. That is not in fact

what ?s bei ng asked in a special exception case per
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our regul ations. Per our regulations, the special
exception just needs to nmake the fact that if we
grant the relief that it would be in harnmony with the
zone plan and map, basically the Zoning regul ati ons
and would not tend to adversely affect the

nei ghbori ng areas.

I know there?s been a | ot of conversation
about economics and all that. You?ll note in our
history of this Board that it would be a fairly
difficult argunent to make if you are trying to nmake
a practical hardship or hardship case on the
econom cs. Again | don?t think that?s in fact what?s
being told us why this application is before us nor
is it required for a special exception.

MR WVELLS: It is asserted in their
appl i cation.

CHAI RVMAN GRIFFI'S:  It?s discussed, yes.

MR, VELLS: |If that isn?t sonething that
t he Board goes into and the question is one of
negati ve inpact on the nei ghborhood, then surely the
Board woul d have to assune that they will do the
maxi mum t hat they have requested in their application
because ot herwi se how coul d you determ ne the degree
of inmpact that it will have or that it could have.

CHAl RMAN GRI FFI S; | ndeed and that is
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well said. |In the prior hearing the Board addressed
that as a fact that we can trust and we may have
personnel and the dynam c of it changes.

Wien the Board | ooks at this application,
we W ll ook specifically to the inpact and
specifically to the |l evel of events that woul d i npact
t he nei ghborhood. Qur conditions if this is approved
and goes forward will be very articul ated and very
specific. So we take that with great note your
concerns. Yes. Co ahead.

M5. TICEE M nane is Roberta Tice. |
live at 3102 Q Street. | am opposed to this request.

The request before the Conm ssion centers on a
request that grants one nei ghbor specific zoning
adjustnments that interfere with the rights of other
nei ghbors in the residential nei ghborhood and C- 2-E.

The request before the Board begs the
Commi ssion to grant nore rights to one nei ghbor,
Tudor Place, at the expense and di scontent of the
majority of other property owners. This majority is
denonstrated by the voices of 82 nei ghbors who
submtted letters in opposition as conpared with the
smal | er response of nunbers of nei ghbors who support
the request. Thus the proposed increase of

commercial activity at Tudor Pl ace seens inconsistent
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with the preservation of the nei ghborhood and the
col l ective enjoynent of private nei ghboring hones.

The request to expand non-nmuseum
operations is without nmerit on the explicit nmessage
conveyed to us in the Tudor Place m ssion statenent.

| quote fromtheir public website. ?Tudor Pl ace
operates as a 501 C-3 non-profit nmuseumw th a
m ssion of preservation of the buildings and grounds
onits five and a half acres and education.?

Nowhere in this mssion statenment do |
read an reference to the explicit request by Tudor to
increase its source of revenues attributed to
expanded commerci al operations. Yet expanded
commercial operations are the very request before
this Board today.

O her neighbors in opposition presented
argunment s that addressed the hideous parking, noise
and traffic problens that result from bringing nore
peopl e into the nei ghborhood. | too have arrived
home from work unable to find parking within a four
or five block radius of nmy honme during such events.

Furt her the parking val et kiosk obstructs
the normal north and south flow of traffic on 31°
Street. This nmeans | have to sit behind other

honking frustrated notorists while the valets
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obstruct the street. At tinmes, the Metropolitan
Police need to cone to the area and nedi ate and/ or
nmonitor the gridlock situation. 1Is this an
appropriate use of city funds? Do we also sign up
for free police services for Tudor Place? Past

per f ormance of Tudor Pl ace personnel to abate

i nappropriate noise, control traffic flows and
elimnate parking chaos failed to assure ne that
expanded us of the facility as a party and neeting
venue Wi Il preserve ny property rights.

In conclusion | see conflict between the
so-cal l ed preservation of a historic honme and the
preservation of a historic neighborhood. | submt to
the BZA that they reject and hold the Tudor Pl ace
request based on the foll ow ng: overwhel m ng
opposition by neighbors as evidenced by |letters and
presentations as conpared with the smaller response
in favor of the request; a blatant attenpt to intrude
on the private property of neighbors w thout respect
or protection to our rights to quiet enjoynent; and
no added value to the neighbors or general public for
granti ng expanded conmercial operations in a
resi dential nei ghborhood.

In conclusion, this request is not a w n-

Wi n-win. The nei ghborhood suffers the added burden
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of increased traffic, noise and intrusion of the
party goers. The city bears the added expense of
policing traffic and nonitoring parking chaos. The
Tudor Pl ace representatives fail their commtnent to
achi eve the core m ssion.

So where do we go fromhere? | have a
few suggestions: (1) Deny any requests to expand
operations; (2) Mnitor inproved renedial actions to
address concerns with current variances for a m ninmum
of two years upon which time all public agencies can
properly assess traffic flow and parking allocation
duri ng non-peak and party peak tinme; (3) BZA shoul d
commi ssion a study that would study the inpact of
ot her present and future requests for increased party
activity fromhones |ike Dunbarton Oaks, Evernmay,
Dunbarton House, the Graham Estate, the Severar (PH)
House along with parties hosted by private citizens
who need not appear before this Board.

Thi s one request needs to be part of the
BZA master plan for zoning variances in the upper
Geor get own nei ghborhood, ANC 2-E. This nmay take the
formof a comm ssion study to address a five to ten
year inpact of commercial events that can be
tolerated in our residential neighborhood.

| am scared to death the result of this
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hearing wll result in dangerous escal ati on of event
activity in Georgetown. However | thank the BZA for
heari ng ny statenent.

CHAIl RMAN GRI FFI'S:  Thank you very nuch.

MEMBER ZAI DAN: | actually have a
guestion. I?msorry, ma?am | didn?t catch your
nane.

MS. TICE: Roberta Tice.

MEMBER ZAI DAN:  You descri bed com ng hone
and there being parking chaos and police activity.
Can you give the Board sone indication of the
frequency of that in terns of how many tines you?ve
cone home? Is it like that all the tine? Has it
been a couple of tinmes a year?

MS. TICE: Because | travel and | work
out of the city, when I do arrive hone the frequency
m ght be nostly in the spring and sumer but also in
the winter too. As | alluded to in the context of
t he whol e of Georgetown, this traffic can be
attributed to parties at Tudor but we have ot her
conpeting events going on in the nei ghborhood.
There?s a gallery on 31" Street that is just a half a
bl ock away from Tudor Pl ace. Neighbors have parties.

It?s a very political neighborhood. So

there are a ot of political events that go on all of
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whi ch conpete for scarce resources in parking and

al so they enpl oy additional valets. There are tines

when the police actually close off a street. So your
guestion to ne directly was how many tinmes does this

happen. | would suggest that nore in the sumer, the
fall and the springtinmne.

MEMBER ZAI DAN. Ckay. Also nmaybe | just
need sone clarification. It seens that everybody up
here at the table is a nenber of the party in
opposition. AmIl correct?

CHAIRVAN GRIFFIS: M. Tice, are you
represented in a party in this matter?

MEMBER ZAI DAN: | believe M. Tice and
the gentlenman at the end are all represented by the
party in opposition. | thought we were taking
testinony from general people in opposition and we
were going to hear the party?s case in opposition at
t he next neeting.

MR TICE: If | may. As a party, are we
excl uded from giving testinony?

MEMBER ZAI DAN. That ?s actual ly ny
guesti on.

CHAIRVMAN GRIFFIS: It flies in the face
of the purpose of presentation of parties?s cases. |

think it?s nore appropriate to do at that point
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rather than giving testinony and then presenting a
party case. | appreciate M. Wl ls being here but
it?s even further redundant and this is a little bit
specific. M. Wells is being represented in the
party so he should by M. Snyder have his essentia
testinmony or be called as a witness or his whole case
bei ng presented. Rather than bel aboring the point, |
t hi nk we shoul d nove on.

MEMBER ZAI DAN: It?s just a point of
order question | didn?t know.

CHAI RVAN GRIFFI'S:  You are wanting to
gi ve testinony right now

MR. TICE: Fromthe coments you nade
earlier, | thought if we did not give testinony as
nei ghbors because | do |ive across the street from
Tudor Place that | would be precluded fromentering
any information about my own response to the Tudor
Pl ace application. That?s what it sounded |ike you
were saying earlier.

CHAIRVAN GRIFFI'S: | said that today?

MR TICE: That?s what sounded like to

CHAIRVAN GRIFFI'S: No, | don?t think I2d
ever preclude anybody. The point was there is a

di fference between a party and party status and the
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party presentation of the case and al so conducting
cross exam nation and those that are not joined in
party to give testinony as persons in the comunity.
You are asking to do both, all and everything.

MR TICE: Well, | think because | |ive
there I can tal k about what happens at Tudor Pl ace
and ny response to it. | just didn?t want to be
precl uded from doi ng that.

CHAIRVAN CRIFFI'S: As a party you can do
that? That?s ny question.

MR TICE: |If as a party | can do that, |
will be glad to postpone ny comments now and do t hem
as a party later.

CHAI RVAN GRIFFI'S: | can?t understand why
you woul dn?t do that in the presentation of your case
as a party. You will have limted but ?2-

MEMBER ZAI DAN. Are you all represented
by M. Snyder?

MR TICE: No.

MEMBER ZAIDAN: | have a hard tine
keepi ng track of who is who.

CHAI RVAN GRI FFI'S:  Let?s go. You have
three mnutes and then, M. Snyder, |?m not sure what
you are going to say but we?l| address that shortly.

MR TICE: | just wanted to tal k about
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t he parking issue. M nanme again is Richard Tice.
live at 3102 Q Street. Handed out to you just nowis
a docunent that I1?mgoing to refer to.

CHAIRVAN GRIFFIS: It needs to go down to
Staff on the far right.

MR TICE: It?s already been down there.
Thank you. | have given copies to opposing counsel.

CHAIRVAN GRIFFI'S: | can?t see things at
the Board. Can you take these back to the table
pl ease? Go ahead.

MR. TICE: Wen events happen at Tudor
Pl ace whet her they are events for 50 people, 100
peopl e, 200 or 400 or 500 people, we have parking
probl ens in our neighborhood. | wanted to tell you
about one sinple event right now.

Back in April 2000, an event was held at
Tudor Place for 260 people. 1t?s inportant because
it?s about half the size of the |arge events that
Tudor Pl ace wants to hold under this application.
That event was witten up in ?Washington Life.? You
have sone of that underneath you. The inportant
facts of ?Washington Life? are is that was an event
for 260 guests where a 21 piece swi ng band pl ayed.

Tudor Pl ace made all the concessions it

could for the nei ghborhood when this event was hel d.
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Val et parking was provided. You have a picture at
the top of the docunent there of the val et parking
person wal ki ng back and forth in front of the gate of
Tudor Place. Not only was val et parking provided
which is consistent with this application but
consistent with the [ ast application, Tudor Pl ace
hired a traffic ?police person.? |?mgoing to cal
it that. I?2mnot saying it?s a District of Colunbia
of ficer but soneone to manage traffic. That?s what
you have in the second picture there.

Despite these precautions which are nore
precautions than are in the current application,
traffic was sinply nurderous. Because 31 Street is
narrow, cars backed up five, six, seven in a row as
the valets held the doors open for people to get out
of their cars, disenbark and go into Tudor Pl ace.
This went on for the better part of an hour. Wth
Si X or seven cars stopped in a row, any other car
trying to use 31° Street was also required to stop
because you can?t pass on 31% Street.

After about an hour, the police were
called to the event. The police evidently cl osed
nort hbound traffic on 31" Street inits entirety. |
came hone at around 8:30 p.m that night. | was not

allowed to drive up 31" Street.
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| started searching for parking. 1t?s
somet hi ng we do whether the event is 50 people and
there are 25 extra people | ooking for parking spaces
on our streets or if there?s a 100 people or in this
case 260. | drove around for 20 m nutes that night.

| parked at 34" and Q Streets. |t?s about five
bl ocks and it?s two bl ocks west of Wsconsin. W
l'ive east of Wsconsin where Tudor Place is.

This is problematic. This is also
characteristic of what you can expect to happen. In
this application, Tudor Place has asked to hold up to
52 night time tours, an unlimted nunber of events
for up to 200 people. 121 finish real quickly.
It?s just 60 less than attended this event. They
also want to hold as we all know events at Dower
House for up to 50 people and there?s virtually no
limt on those.

There is nothing in the current
application that nmakes Tudor Pl ace provide parking
for anything less than the | argest events, weddi ngs
over 75 and Tudor Place hosted events over 100. For
the other events which could literally al nost be
hundreds, 50 here, 50 there, 100 here, there is no
parking provided. | think we are going to see this

probl em over and over again. Thank you.
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CHAI RVAN GRI FFI'S:  Thank you very nuch.

M. Snyder, you had subm ssions that you put in
today. Can you turn on a m ke?

MR. SNYDER: Yes, | would like to bring
to your attention Exhibit No. 74 which is nowin the
record. 74 was filed yesterday. You probably
haven?t had a chance to read it. The exhibit
includes four items and | have no idea what order
they are in your records. So | will refer to them
The first, | would like to refer to, is a comment ?-

CHAI RMAN GRI FFI'S:  What | ?2m going to do
is this. W haven?t |ooked at it.

MR. SNYDER: | know you haven?t. [|?m
going to tell you what they are very quickly so we
know where we?re comng from

CHAI RMAN GRI FFI'S:  That ?s what we?re
going to do and that will be it.

MR. SNYDER: That?s it, yes. The first
one was with respect to Tudor Place refusal to conply
Wi th your request for conplaint letters. W have
submtted in Exhibit 74 a copy of ny letter dated
July 7, 2000. Tudor Pl ace has now submtted with
their subm ssion today a copy of this letter of July
7, 2000. The significance of this letter is as

follows. |t describes the events on May 6'" and again
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on May 20'". Those events are the ones that M. Tice
was referring to primarily May 6" which is the fanous
G ickman (PH) wedding.
Noi se has been a problem as you?ve heard.
| have recorded this noise. | only have one copy of
the recording. I?mgoing to play you a little bit of
it.

CHAI RMAN GRI FFI'S:  No, you are not
actual ly.

MR. SNYDER: Ckay.

CHAI RMAN GRI FFI'S:  Let?s continue on and
tell us what else is in this subm ssion and then we
are finished here.

MR. SNYDER: 1?2l tell you what else is
in the group of materials here. The next one is an
exhi bit which says the BZA order nust prohibit the
construction of tents on the south place of the Tudor
lawn. Wthin that exhibit is a copy of the scenic
easenment covering Tudor Place and on page five of
that sceni c easenent, paragraph 1(c), it states that
?There shall be no construction which would interfere
with the view of the main house fromQ Street or the
view of Q Street fromthe main house.? |It?s our
position that indeed these tents do exactly that.

Docunment two attached to this sane item

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

171

is a building permt for a tent. This building
permt is the one for the May 2000 tent. The size of
that tent as shown by the attachments to the buil ding
permt which were obtai ned under FO A fromthe
Building Permit?s Ofice shows that this tent had a
size at alnobst as large as or nmaybe larger than the
entire Tudor Pl ace mansion.

| did sonme rough cal cul ati ons whi ch
showed that the size of tent was 5,044 square feet.
Those di nensions are based upon the di mensi ons shown.
We have one big tent here. That?s how you get 250
or 500 people in this place. Wth respect to
bl ockage of the viewto Q Street, | have phot ographs
showi ng the tent on May 6, 200 in place and further
phot ogr aphs showi ng the sanme scene w thout the tent.

Next | have an extrenely inportant |ega
i ssue for the Board. That is the height of Dower
House. Dower House which is this property addressed
as 1670 31" Street, that building is at least 30 feet
high. If you look at the exhibit, it says the
official Iand survey and photograph. It shows Dower
House exceeds size allowed by | aw and regul ati on for
accessory use. This brings into play Section 2500. 4
and 2500.5 of the Zoning regul ati ons.

This building is a 30 footer which is
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hi gher than anything allowed for an accessory.

Normal |y an accessory is allowed 15 feet. This one
is 30. In an R-1, you can go as high as 20 feet if
it?s a garage. This is not a garage. 1t?s a house.

Attached with this sane exhibit is a copy
of the survey which shows the house as a two story
structure. It shows the garage on the back end of
the lot. This is a serious issue. | Dbelieve that
they sinply are not entitled to any accessory use on
1670 because of this provision of the law. | don?t
believe it comes within the preview of the BZA to
grant an exception for this type of thing.

Lastly | would like to refer to the paper
whi ch was mar ked ?request for three year period
statenent of facts.? You can read it later. It
speaks for itself. Thank you.

CHAI RVAN GRI FFI'S: Good. Thank you very
much. You bring up an interesting point on 1670. |If
you would like us to further consider it, the Board
woul d like to ask you to brief that issue. The
i nportant and exciting piece of that, the legal term
is ?brief.?2 1f it could be short and obviously it?s
going to need to be given to the parties and the
Applicant, then we?l| have responses to that. |

t hank you all very nmuch. Are there cross
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exam nations out there for the testinony that?s just
been gi ven?

MR. SNYDER: One question. Wat?s the
bri efing schedul e?

CHAI RVAN GRIFFI'S:  We?ll get to it.

Don?t worry about schedule. Let?s get substance and
all this process through and then we?l |l end up with
that. No cross exam nation?

COW SSI ONER M TTON: | have one when you
get to us.

CHAl RVAN GRI FFI'S:  Good. Cross
exam nation fromthe parties? Any ANC? Board
guestions?

COM SSIONER M TTON: | just wanted to
ask M. Snyder if he has brought the issue of the
tents to the attention of the National Parks Service.

MR. SNYDER: Yes, | have. [|?ve brought
it to the attention of the National Parks Service
back in the year 2000. | then put a FOA on the
Nat i onal Parks Service where | received a copy of a
letter that Ms. Bueller wote back to the Nationa
Parks Service explaining that the tent was a
tenporary structure and that you coul dn?t see it
anyway because there were ot her bushes along Q

Street. That hasn?t been resolved with National
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Par ks Service in nmy opinion

COW SSI ONER M TTON:  Thank you.

CHAI RVAN GRI FFI'S:  Any ot her questions
fromthe Board? Very well. Thank you all very nuch.
Wth that, we have two mnutes to satisfy the
schedul e for the continuation of this hearing. Wen
we pick up we will hear of course the cases in
opposition. Then we will have closing and rebuttal.
Ms. Bailey, what is the availability of schedul e?

M5. BAILEY: M. Chairman, do you have a
copy of the schedule with you? W can perhaps | ook

at it together.

CHAIRVAN GRIFFI'S: | did in fact. Thank
you.

M5. BAILEY: May 13" seens like a
possibility.

CHAIRVAN GRIFFIS: M. Bailey, let nme run
this by you if we ook at a date. | don?t anticipate

that we have a lot of tine left for this based on of
course the unlimted cross exam nation questions from
the parties? presentation. | would inagine we could
finish that in about 30 m nutes. Then we?l| have
closing. Does Applicant have an estimate of what
anount of tinme they have for closing and whet her they

are calling rebuttal witnesses at this point?
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MR VON SALZEN: Eric Von Sal zen for the

Applicant. W do not at the nmonment anticipate
calling any rebuttal w tnesses but obviously we
haven?t heard the parties in opposition yet. So we
reserve that right. But it undoubtedly would be
bri ef and focused. The closing remarks woul d
probably be on the order of 10 to 15 m nutes.

CHAIRVAN GRIFFI'S: Al right. W need an
hour. | would Iike to check the availability of
everybody. The Board would like to continue this on
April 29" at 1:00 p.m, first in the afternoon. W
will only give an hour to this. W have an extensive
afternoon planned so | cannot be flexible that
af t ernoon.

I can give 60 mnutes. |?m hoping that
we can conclude everything in that time. W wll
obviously be able to assess if there is additional
witten subm ssions that would be required by the
Board. W can always be open to that. M. Bail ey,
am| getting into | arge anobunt of trouble suggesting
t hat ?

MS. BAILEY: No, sir. Just a rem nder
t hat you have 2-

CHAI RVAN GRI FFI'S:  No need to rem nd.

Very well. If we can limt it to 60 mnutes, | think
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we can call that case at 2:00 p.m It seens |like we
can control the norning better than we did today.

Al right. So | need the Applicant?s April 29" 1:00
p.m availability.

MR, VON SALZEN. That?s satisfactory for
t he Appli cant.

CHAI RVAN GRI FFI'S: I ndeed. The parties
are available or if there are issues that need to be
addressed fromthe Board for next Tuesday, April 29"
at 1:00 p.m |Is it acceptable? Yes? Not seeing
anyone approach that has difficulty with it, then
there it is. W?ll see you all at 1:00 p.m on Apri
29'" for a maxi mum of 60 minutes. Let?s plan
accordingly there. Wth that, | can adjourn the
norni ng session of the April 22, 2003.

If I can have people?s attention while
they are |l eaving, we do have the afternoon session to
go to. W wll be calling the afternoon session at
2:00 p.m Of the record.

(Wher eupon, at 1:23 p.m, the above-
entitled matter recessed to reconvene at 2:05 p. m

t he sane day.)
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A-F-T-EERNOON S-E-S-S-1-ON
2:05 p.m

CHAI RVAN GRIFFI'S: On the record. Good
afternoon, | adies and gentlenen. Let ne call to
order the 22" of April, 2003 Public Hearing for the
Board of Zoning Adjustnents for the District of
Columbia. My nane is Geoff Giffis. | am
Chai rperson. Joining nme today is M. Etherly on ny
right.

Representing the National Capital
Pl anning Conmmi ssion is M. Zaidan. Representing the
Zoni ng Comm ssion on the first case today is M. Muy.

W will have new representatives as the cases flip.
Hopefully they will start flipping quickly. |1
appreci ate everyone?s patience with us and stayi ng.
We did have a norning session that went well over
W have taken a brief lunch and so we are here now
fully focused.

Let me run through a couple of things
that are very inportant for everyone to understand
who is here for a hearing today. First of all, we
have agendas available to you. They are |ocated at
t he door where you entered into the hearing room

Secondly, please be aware that al

heari ngs are being recorded. Therefore there are
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several things inportant to understand. First of
all, when com ng forward to speak to the Board to
give testinony, you nust fill out two w tness cards.
Wtness cards are available at the table in front of
us and also at the table close to the door. The two
Wi tness cards go to the recorder who is sitting on
the floor to ny right. That is so that you can be
properly given credit for the inportant and very
influential things that you will be saying to us.

Also in comng forward to speak to the
Board, we woul d ask that you state your nane and
address for the record. You only need to do that
once when you first approach. O course anything
said to the Board needs to be said into a m crophone
and that m crophone needs to be on.

Wth that, let nme run through again very
important things. | would ask that we do not disrupt
the proceedings this afternoon by any inappropriate
actions or noises. | would also ask that everyone
turn off all their cell phones, beepers and any ot her
transmtting satellite |ocating devices so that we
don?t have interruptions to people that are trying to
give information to this Board.

The order of procedure today will be for

speci al exceptions and variances. First we will have
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t he applicant presenting their case. That is the
statement and w tnesses. Second we woul d have
Governnent reports such as the O fice of Planning and
any ot her Governnent reports attending to the
application. Third would be the report fromthe ANC.

Fourth woul d be persons or parties if granted in
support of the application. Fifth would be persons
or parties in opposition and finally we wll have
rebuttal testinony and cl osing by the applicant.

Cross exam nation of witnesses is
permtted by the applicant and parties in the case.
The ANC in which the property is located is
automatically a party in the case. The record will
be cl osed at the conclusion of each hearing except
for any information that this Board specifically
requests. We will be very specific on what is to be
submitted and when it is to be submtted into the
Ofice of Zoning. This is inportant because you nust
understand that no other information will be accepted
into the public record once the record has been
cl osed.
The Sunshine Act requires that all public

heari ngs on each case be held in the open and before
the public. This Board however nay as is consistent

with its rules of procedure enter into executive
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sessions in order to review the record or to
del i berate on the case. Decisions of this Board in
contested cases nust be based exclusively on the
public record. That?s why it is so inportant to get
the information into the record before it gets
closed. Also inportantly we ask that people present
t oday not engage Board nenbers in conversation so
that we do not give the appearance of not

deli berating solely on the public record.

This is the part of the afternoon record
that | nost often like in that | say we will be
ending this session at 6:00 p.m today. However, |?m
not sure | can say that today. W are going to go
through the first case. | think it?s going to be
very quick. W are going to call a second case.

As we approach the 6:00 hour | wll
assess peopl e?s schedul es and this Board?s schedul e
to make sure we mmintain a quorum and see how | ong
that we go. | do not anticipate being absolutely
crazy in going past a late hour in the evening. As I
say as we get close to 6:00 p.m we wll assess the
schedule in order to try and nmake up the tine that we
t ook for our norning session.

At this tine, the Board will entertain

any prelimnary nmatters. Prelimnary natters are
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t hose which relate to whether a case will or should
be heard today such as request for postponenents,
wi t hdrawal , conti nuances, any problens or reasons why
a board should not hear a case. |f you believe that
the Board should not proceed with a case that?s on
schedul e for this afternoon or you believe that you
are not prepared to hear a case this afternoon, |
woul d ask that you approach and have a seat at the
table in front of us as an indication that you have a
prelimnary matter

Let nme first go to Staff to see if Staff
is aware of any prelimnary matters for the Board?s
attention at this time. Also we wish you a very good
afternoon to Ms. Bailey who is sitting at nmy very far
right fromthe Ofice of Zoning. M. My also
representing the Ofice of Zoning and Ms. Monroe
bet ween them Corporation Counsel.

MS. BAILEY: M. Chairman and nenbers of
t he Board, good afternoon. Staff does not have any
prelimnary matters.

CHAI RVAN GRI FFI'S:  Good, thank you. Yes,
ma?am

M5. JAMES: Good afternoon. My nane is
Regi na Janes. |I?mchair of ANC 5-B. The case that

is before us 15" and West Virginia Avenue, |
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submitted a letter to the Board February 10". M.
Chair, if you don?t have a copy, | can provide you
with this copy.

The Governnent failed to show up before
the ANC Comm ssion. The first tinme we cane the Board
was generous enough to give us a continuance so that
t he Governnment coul d address the concerns of the
Commi ssion and the community. |In our February ANC
neeting, the Governnent failed to show up. So sadly
I would like this tinme for the Board to allow the ANC
Conmmi ssion to weigh in on the matter.

CHAI RMAN GRI FFI'S: Let?s start fromthe
very beginning. This is Case No. 16967, is that
correct? This is the first case in the afternoon.

M5. JAMES: Yes, sir.

CHAIRVAN GRI FFI'S:  And your issue is the
fact that who fromD.C. Governnent were you
anticipating to show up?

M5. JAMES: Sid Shayesi and M chael 2-

CHAIRVAN GRIFFI'S:  Wth who?

M5. JAMES: Departnent of Transportation.
This is regarding the variance on 15" and West
Vi rginia Avenues.

CHAIl RMAN GRI FFI'S: R ght.

M5. JAMES: W cane before you the first
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time in January. The Board was gracious enough to
give us a continuance for our ANC neeting in
February. I met with the Mayor?s peopl e that
afternoon at lunch and they assured ne that the
Departnment of Transportati on would be at our ANC
neet i ng.

CHAl RVAN GRI FFI'S:  What ot her CGover nnment
agencies nmet wth the ANC?

MS. JAMES: No Governnent agency.

CHAI RVAN GRI FFI'S:  DPW di dn?t cone out ?

M5. JAMES: No, sir. The only
representative was M. Spriggs and he is the
architect.

CHAI RVAN GRI FFI'S:  Wiich is no snal
t hing but not a Governnment agency.

M5. JAMES: | know but he coul d not
address the questions of the Conmm ssion or the
conmuni ty.

CHAIRVAN GRIFFI'S: | see. So what you
are asking us to do is postpone this.

MS. JAMES: The ANC would |ike an
opportunity to weigh in, sir.

CHAIRVMAN GRIFFIS: | see. | think we
coul d proceed today. W have limted issues and that

is we actually ask the Ofice of Planning to be here
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and to bring agencies. | think there were sone

si nmpl e questions of which you can avail yourself to
cross exam ne that information. Then we coul d assess
in ternms of the timng that we set this for decision.
There it is. Board nenbers, M. My.

COW SSI ONER MAY:  No, it?s fine. This
is exactly one of the things | was |ooking for which
was finding out the rest of the story fromthe ANC
whi ch was not apparent from what we had in the
record.

CHAIRVAN GRIFFI'S: Ckay. | think we are
perfectly anmenable to doing this. I?2ma little
concerned about granting continuance previously and
havi ng not had the neetings happen. |?mnot sure how
long we have to wait to get that done. Do you know?

Did you invite thenf

M5. JAMES: Yes, sir. It was properly
ageni zed in our February neeting. The Mayor?s people
assured ne that they would be present at our ANC
nmeeting because | net with them at | unch.

CHAI RMAN GRI FFI'S: R ght.

MS. JAMES: But the Governnent stil
failed to show before the ANC.

CHAI RVAN GRI FFI'S:  When is your next

neet i ng?
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M5. JAMES: CQur next neeting is in Muy.

It?s May 1 but, M. Giffis, our agenda is quite
full. If you would like the Governnent to appear at
our May neeting, |?msure we can nake the necessary
adj ust nent s.

MEMBER ETHERLY: M. Chair, if |
understand correctly, | don?t think Ms. Janes is
asking for a continuance today but just an
opportunity to provide the ANC?s perspective which
| ?2m confortable with. | do understand your caution.

If | understand correctly, M. Janes, the ANC has
yet to vote on the actual issue.

M5. JAMES: This is true. W had not had
an opportunity to weigh in on this project.

MEMBER ETHERLY: Ckay. W thout going
into too nuch detail, what?s been the extent of the
di scussion that the ANC has had on the proposal on
t he application?

M5. JAMES: Well, not very much, sir,
because the Governnent failed to show up at our
January neeting. Wen they cane in under
announcenent there were concerns.

MEMBER ETHERLY: Under st ood.

MS. JAMES: Since then | have been

wrapped up in the next case that we are about to
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proceed wth.
MEMBER ETHERLY: Thank you, M. Chair.
CHAI RVAN GRI FFI'S:  Well let?s continue
then and then we?l| assess if we decide this today or
we nove this for a decision in order to get an ANC
report in. |If I?2mnot m staken we are at the point
of which we would go to Ofice of Planning. W did
go through their report. | welcome themthis
af ternoon and perhaps they could ?- I?msorry. D d

you have a prelimnary matter?

MR QU N Yes, M. Chairman. | had
filed a Motion to Postpone the 16998 case. | want to
briefly be heard on that. | didn?t know whether you

wanted me to do it now or you want to do it after as
we proceed on the next.

CHAIRVAN GRI FFI'S: We?re going to wait on
that only for the fact that there?s a different
Zoni ng Conmi ssioner that?s sitting on that case. The
three of us never agree so it would be problematic.
Wth that, let?s note that we have several notions
but a very prelimnary notion in the next case. |
think we can go through this very quickly. So why
don?t we have the O fice of Planning representative
i ntroduce thensel ves and set the stage for this one.

MS. STElI NGASSER: I2mwith the O fice of
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Planning. Qur report is on file. W do recomend
approval of both ?-

CHAIRVAN GRIFFI'S: [I?msorry to interrupt
you. I?magetting way ahead of nyself because we
haven?t called the case. So why don?t we do that and
then we can actually be official in getting all this
done. Thank you.

M5. BAILEY: Application No. 16967. This
is a case of the Governnent of the District of
Col unmbi a pursuant to 11 DCVR Section 3103.2, for a
speci al exception fromthe penthouse set-back
provi si ons under section 411 and a variance fromthe
bui | di ng hei ght requirenments under section 840, to
all ow the construction of a two-story buil ding used
for trash truck storage and admi nistrative office
space. The property is located in C?1 District at
premi ses on West Virginia Avenue and 15" Street, N E
(Square 4092, Lot 5). M. Chairman, if |?m not
m staken, all of the wi tnesses except for Ms. Regina
Janes were sworn in previously.

CHAI RMAN GRI FFI'S:  That ?s ny
under st andi ng.

MS. BAILEY: M. Janes, would you stand
to take the oath? |Is there anyone el se associ at ed

with 169677
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(Wtness sworn.)

CHAI RVAN GRI FFI'S:  Now we can proceed.

M5. STEI NGASSER: Yes, sir. Qur report
does explain that the Ofice of Planning recomends
approval of both the special exception for the roof
pent house encl osures and al so for the variance relief
for the building height restrictions in the CM zone.

Regardi ng the roof penthouse structures,

t he speci al exception applies to the two stairwells,
one proposed at either end of the building to all ow
access fromthe rooftop parking down. 1t?s
inpractical to require the two stairwell penthouses
to be adjacent and provide this creating a 400 foot
expanse to get from one parking space to the end of
the stairwell. It goes to the issue of life safety
to allow two stairwells to allow ingress and egress
to that fl oor.

Wth regard to the variance, the Ofice
of Planning found that the property is unique. 1t?s
a hexagonally pie shaped |lot. The new structure is
bei ng constructed to house a fleet of packer trucks.

The packer trucks have a taller than standard
hei ght. Therefore their floor-to-ceiling is a |ot
taller than a standard parking garage. They

estimate approxi mately 20 feet for each floor.
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The necessary garage floor requires that
the two structures then exceed the buil ding
restriction of 40 feet for this zone by a few feet
based on the fact that there is roof structure
necessary to cover the exit ranp as it enters onto
the roof structure. W found that it did create a
practical difficulty. W recommended approval of the
variance because it is in keeping with the intention
and purpose of the Zone plan. The property is zoned
C-1 which is a heavy comercial light industrial zone
and it anticipates these type of uses including heavy
presence of enpl oyees and excessive truck traffic.

The ranp roof is located so its inmpact is
focused at the center of the |lot not adversely
af fecting nei ghboring properties and away fromthe
street frontage. The building remains in only two
stories while the area requirenents for the CM zone
anticipate up to three stories. So it doesn?t hit
that bulk intent as well.

The public good is al so served because
the proposed facility reduces parking and congesti on
on contiguous streets and allows for the on-site
par ki ng of both enployees and utility vehicles. It
ultimately saves taxpayer dollars by increasing the

|ife span and operating costs of these vehicles.
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Therefore the Ofice of Planning did recomend
approval .

CHAI RVAN GRI FFI'S:  Good, thank you.
Questions fromthe Board. M. May.

COW SSI ONER MAY: | would |ike to know
nore about the parking situation. It was apparent
fromour discussions in the case last tinme that there
is nore parking on the roof than is probably needed
to accommodate the enpl oyees who are actually working
in this building or are working in the trucks. The
guestion that i mediately arises up is who else is
par ki ng there and why do they need to park there as
opposed to somewhere else. This all goes to the need
to park on the roof as opposed to parking somewhere
el se.

M5. STEINGASSER: M. Ral ph Cyrus with
the Ofice of Property Managenent is here at the
table and will be able to testify to the operationa
i ssues of the parking.

MR, SPRI GGS: Austin Spriggs, architect
for the project. The rooftop parking in essence
repl aces existing surface parking. That area in
whi ch the packer storage facility will be located is
currently utilized for parking and it?s very full.

In essence we are relocating a surface parking to the
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roof of the structure. W are really not increasing
t he amobunt of parking. There?s a trenmendous anpunt
of parking going on in that particular area at the
present tine.

COW SSI ONER MAY: My question di dn?t
have anything to do with the increase in parking. It
has to do with the capacity of the building and the
parking | ot associated with it. It |looks |ike there
is nore parking on this building than there needs to
be to accompdate that use of that building itself.
Whet her it?s an increase or whether it?s replacing
what ?s al ready parking there, | just want to know who
el se is parking there. That?s all

MEMBER ZAI DAN.  Who is parking in the
par ki ng | ot now?

MR. CYRUS: Ralph Cyrus fromthe Ofice
of Property and Managenent. Wen |I talked to ny
col | eagues earlier, they indicated that the only one
that ?s going to be parking there will be the workers
assigned to that facility, the packer storage people.

COMW SSI ONER MAY: So the entire parKking.

MR CYRUS: |Is going to be for their
personal vehicle where their trucks and ot her
vehicles will be under the first |evel.

MR. SPRIGGS: Austin Spriggs again. W
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are providing | ocker space for approximtely 270
drivers and staffers who staff the packers. That

| ocker space is provided for those staffers and we
are providing approxi mately 162 parking spaces on the
roof. W are actually providing 271 | ockers within
the building for the enpl oyees who work on the
packers as they collect trash throughout the city.

COW SSI ONER MAY:  That was the
information that | was trying to get at which is who
is actually parking there and are they associ at ed.
Last tine when we net as | recall when | asked who
was parking there, there was sonme indication that it
wasn?t just the enployees associated with this
facility. You are saying however definitively that
everybody who is parking on this rooftop parking | ot
is working in the building.

MR. SPRIGGS: Wrking directly with the
packer facility.

COW SSI ONER MAY: Ckay, there was
indication that it had to do wth other fleet
managenment uses that were occurring in the
nei ghborhood. | would ask that question directly of
OP. Are you aware of anything like that involves
properties in the surrounding areas that share this

par ki ng?
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M5. STElI NGASSER: We are not. It is our

under standi ng that the el evated roof parking as shown
is to just elevate the parking that?s on the ground
now currently used by the enployees of this facility.
There was no | easing or extended services at the
site.

COW SSI ONER MAY:  Then mny next question
for OP is has there been any attenpt to study the
transportation issues surrounding this particularly
both the trash packers and the personal vehicles
com ng and goi ng and the inpact on nei ghborhood
streets understanding that this is an existing use.
But building a new facility for an existing use
doesn?t give you a free ride on transportation issues
when you are planning things around the city
generally speaking. |I?mwondering if there was any
attention to that here

M5. STEI NGASSER: There was not a traffic
managenent plan or traffic circulation plan provided.

MR, SPRIGGS: Austin Spriggs again if |
may add. Approximately | suppose it has been naybe
two years ago that we did nmake an assessnent of that
entire facility. 1In making that assessnent, one of
the things that we nade sure we did was to separate

the egress and ingress for vehicles that park on the
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roof and for the packers that park within the
bui l ding. The desi gn accommobdat es both the packers
and autonobiles in a fashion so that they do not
conflict wwthin the facility or w thout.

Just to gointo it very quickly, all of
t he packers will enter the facility com ng off of
West Virginia Avenue and 15" Street at ni ght when
they cone in at the end of the day. The packers w |
cone in at West Virginia Avenue and Fenw ck Street at
night. They will egress in the norning from Wst
Virginia Avenue and 15" Street. O course in the
norni ng the autonobiles will be entering on the
Fenwi ck Street side. | believe we have effectively
separated those two different types of vehicles
within the facility and as they egress onto the
streets.

COW SSI ONER MAY: |t?s apparent that
it?s been thoughtfully designed. 1t?s not clear to
me what?s data it?s based on. That?s why | have a
concern. | just would have thought seeing a nmajor
facility like this conme in that it would have been
nice to see sone sort of traffic study.

M5. JAMES: Excuse nme. [?msorry.

COW SSI ONER MAY:  You?l I have a chance a

l[ittle bit later unless you are aware of a traffic
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study. | guess that?s it for my questions for OP.

CHAI RVAN GRI FFI'S:  Any ot her Board
questions of the Ofice of Planning? Does the
Appl i cant have any questions of the Ofice of
Pl anni ng?

CHAI RVAN GRIFFI'S:  ANC, do you have cross
exam nation of the Ofice of Planning?

MS. JAMES: Just the fact that | share
Comm ssi oner May?s concern with regards to the
traffic flow |If we are talking about heavy truck
use, there are houses in that surrounding area. Wth
regards to air quality and em ssions, has that been
considered in the design because we need to protect
the overall well-being of the residents of that
conmuni ty?

CHAI RMAN GRI FFI'S:  Under st andabl e.
Cutting off a little bit because it?s cross
exam nation neans you need to ask questions and not
testify.

M5. JAMES.: | ?m sorry.

CHAI RVAN GRI FFI'S:  Plus the fact that
we?re going to have an opportunity to hear officially
fromthe ANC. Sone ideas have been evidenced here.
| think that covers it for what we needed to dea

with in terns of the hearing on this case. | would
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suggest ?- |I?2msorry.

MS. STEINGASSER M. Chair, if | could
respond to the traffic study issue just ever so
slightly. The reason OP didn?t push for a traffic
study in this particular case is the use itself is a
matter of right use which would not require a traffic
study. The variance requested being a height
actually has no traffic inpact. |If the floor-to-
ceiling were just a few feet |ower, the project would
be a matter of right project and under such
circunstances a traffic study woul dn?t have been
required. That?s why in a height variance case it?s
unusual for us to push for a traffic inpact study.

CHAI RVAN GRIFFI'S: | think that?s an
excellent point. Wat M. My be preparing to say is
t hat 2-

COW SSI ONER MAY:  ?- is that it?s an
excel I ent point.

CHAI RVAN GRI FFI'S:  Right. Excellent
point. The idea is if we have an opportunity if
there is a transportation issue that we can remedy

with that kind of know edge, |et?s take advantage of

the opportunity. | think everyone would be in
agreenent that ?- Well, there it is. |It?s straight
forward enough. It doesn?t hurt to have the
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information. Wth that, anything else that we need?

COW SSI ONER MAY: | do want to say nore
officially that I think that is a very good point. |
guess part of it is just being accustoned to when
anything special is required that a | ot of people
will raise issues that may or nay not be related to
this. 1?2mjust so accustoned to hearing themthat
maybe | ?2mjust bringing themup automatically.

The major concern | had particularly with
regard to transportation had to do with this other
use that was inplied or at |east | had assunmed on the
previ ous hearing where we tal ked about who woul d
actually be parking there. It seened to ne that what
we were building was not just a trash packer facility
but also a parking facility for other uses in the
nei ghbor hood. At |east again that was ny own
assessment of what was comng fromthat. It seened
to me that it went beyond the sinple case of what we

were | ooking at in terns of the height variance.

Thanks.
CHAI RVAN GRIFFI'S:  Very well. W?re left
with scheduling. ANC is neeting on May 1. |s that
correct?

MS. JAMES: Yes, sir.

CHAI RMAN GRIFFIS: Wat | would like to
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do i s have you request that the agency that you would
like to speak with if that?s DDOT that you request
and put themon the agenda. Put themlast. You can
make them hang out all day if you want to.

M5, JAMES: Ckay.

CHAl RVAN GRI FFI'S:  No, don?t do that.

(Laughter.)

CHAI RVAN GRI FFI'S:  Hopefully O fice of
Pl anni ng can hel p coordinate that and get that done.

Any issues that you have, we will keep the record
open. Howlong will it take you to have an officia
action in a letter fromthe ANC?

M5. JAMES: Wth regards, our neeting is
on May 1%. | believe according to your procedures |
have seven days.

CHAI RMAN GRI FFI'S:  No, the record is
staying open to receive your letter so when can you
produce it?

M5. JAMES: (kay. Thursday, give ne the
weekend. | can fax it to you Monday.

CHAI RVMAN GRI FFI'S: So Monday fol |l owi ng
the first.

M5. JAMES: Monday and then send you a
hard copy via mail

CHAI RVAN GRIFFI'S:  So May 5", we woul d be
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| ooki ng for that.

MS. JAMES: Yes, sir.

CHAI RVAN GRIFFI'S: So we set it for
decision on the 13'". Ms. Bailey, am| getting into
any trouble there? That?s doable.

M5. BAILEY: This is a special public
nmeeti ng, M. Chairnman.

CHAIRVAN GRIFFIS: Right. My 13", 9:00
a.m we wll have a special neeting of which just to
be clear for everyone here, there is no testinony at
that point. W wll have all the information in that
we need. Your letter then should be very
conpr ehensi ve.

M5. JAMES:. Yes.

CHAI RVAN GRIFFI'S:  You need to give it to
us. You need to serve it to the Applicant also.
Excellent. We?lIl |eave the record open for the
Applicant if they want to address or submt
addressing the ANC?s report. In which case on My
13", the first thing in the norning, you wll hear
our deliberation. You are absolutely welconme to cone
but as | say there is no public participation in that
aspect of the case. Anything else? 1|s everyone
clear? M. Muy?

COMM SSI ONER MAY: No, | just want to
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thank the rest of the Board for bearing with ne on
getting nore information on this. | want to thank OP
for com ng down and OPM as well and the Applicant so
that we could satisfy these questions.

CHAIRVAN GRI FFI'S: Great, you can throw
us a party after this long afternoon. Any questions
fromthe Applicant or ANC? Anyone else here tending
to this application? You are clear on what?s
happeni ng and the dates.

M5. JAMES:. Yes.

CHAI RMAN GRI FFI'S:  Very good. |If you are
not or you find yourself not, you can always call the
Ofice of Zoning and they will be able to assist you.

Thank you very nuch

M5. JAMES: Thank you, M. Chairman.

MS. BAILEY: Application No. 16998. This
is an Appeal of Advisory Nei ghborhood Conmi ssion 5B
pursuant to 11 DCRA Sections 100 and 3101 fromthe
Adm ni strative Decision of David dark, Director,
Departnent of Consunmer and Regul atory Affairs for the
i ssuance of Building Permt No. B425438 for the
renovati on of a warehouse for use by Community
Correction Center. The Appellant is alleging that
DCRA erred by issuing a building permt as the

proposed use for will allegedly be operated as a
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communi ty-based residential facility also referred to
as a hal fway house and therefore in violation of the
prohi bition of new residential use in a CMDistrict
pursuant to Section 801.

The property is located in the C\V2
District at prem ses 2210 Adans Pl ace, NE, Square
4259, Parcel 154/81. Al those persons wishing to
testify would be please stand to take the oath.

(Wtnesses sworn.)

M. Chairman, as was alluded to
previously, there are sonme prelimnary matters
associ ated wth this case.

CHAI RVAN GRI FFI'S: I ndeed. W al so want
to wel cone this afternoon M. Hood who is joining us
representing the Zoni ng Conm ssion on this appeal.

COW SSI ONER HOCD:  Thank you.

CHAI RVAN GRIFFI'S: Let's nove right into
the first notion for consideration.

MR QU N M. Chairnmn.

CHAI RMAN GRI FFI'S:  Yes.

MR QU N M nanme is Whayne Quin with
Caroline Brown of Holland and Knight. W represent
Bannum 1Inc., the Lessee of the property at 2110
Adans Pl ace, NE and al so the operator of the proposed

tenporary correctional institution. | filed severa
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things. The first is a Mdtion to Continue which

woul d |ike to argue first which seens |ogical.

Then the second is a Mdtion to Dismiss if
we reach that today. Then | also filed for
information a pleading on the nerits. You should
have all three of those docunments. | just want to
make certain that the record reflects that you have
those. If I may, | will proceed with the Mtion to
Cont i nue.

CHAI RVAN GRI FFI'S:  Just give ne one
second.

COW SSI ONER HOCD: M. Chai rman, | have
a guesti on.

CHAI RVAN GRI FFI'S:  Yes.

COW SSI ONER HOOD: | believe this case
is against the District Governnent. | just want to
know M. Quin's role. |s he appealing or who does he
represent?

MR QUIN | represent in effect the

Appel l ee but it's not the sane as the Governnent. |
represent the Lessee who is Bannum Inc. Under the
definition of "party" it's an automatic party but
I"I'l be proceeding on the basis of representing
Bannum | nc.

COW SSI ONER HOOD: M. Chair, | would
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just ask that we | ook at 3112.15. Maybe | need sone

gui dance but | believe the interest will be affected
by the action of the appeal to intervene in the
appeal for the such general anendative purpose as the
Board may specify. | believe that the notion
basically should come fromthe District Governnment if
there are any notions according to 3112.15. However,
| do stand to be corrected.

MR, RUSHKOFF: M. Chair, nmy nane is
Bennett Rushkoff. | represent the Departnent of
Consumer and Regul atory Affairs for this appeal. W
don't have a position one way or another on these
notions. These particular notions are brought by the
conpany that would propose to proceed with the

building permt. W would leave it up to themto

pursue it.
MR. TEMPLE: WMay | be heard briefly on
t hi s?
CHAI RMAN GRI FFI'S:  Yes.
MR. TEMPLE: Good afternoon. M nane is
Donald Tenple. |'mcounsel to ANC 5B. | take

particular note that each step of this process in
terms of the ANC has been challenged in terns of our
conpliance with procedures. |'mconcerned that there

is no notion before this Board that has been
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submtted to intervene in this case. The D strict
cannot yield or waive or assign its right to do so
because it has no position.

CHAI RVAN GRI FFI'S:  Right.

MR. TEMPLE: To that extent, | believe
that the Board should follow those procedures. Each
of those notions should be stricken, the Mdtion to
Di sm ss which did not come fromthe District which is
a party and the Motion to Continue which did not cone
fromthe District which is a party on procedura
grounds. They should be stricken and should not be
heard by this Board.

CHAI RVAN GRI FFI'S:  And you are saying
that in what M. Hood has brought up in 3112.15. You
brought up another interesting i ssue about whether
i ntervener status has been granted. M. Monroe can
correct me who is our Corporation counsel that the
owner is automatically a party in this. Aml
correct?

M5. MONRCE: M. Chairman, as M. Hood
not ed, 3112.15 says "At the tinme of the hearing on
t he appeal, the Board may permt persons who have a
specific right or interest to intervene." So | don't
think it was necessary to make a notion to intervene

bef or ehand. However, the Board needs to determn ne
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whet her or not they will allow Bannumto be an
i ntervener. Once you nake that decision, you can act
on their notions.

MR. TEMPLE: W won't have any objection
to themintervening as of today. W would stil
retain our objection to their notions.

CHAI RVAN GRI FFI'S:  Ri ght.

MR QU N M. Chairmn.

CHAIRVAN CGRI FFI'S:  Actually hold on one
second. We're going to set the stage because this is
going to be a very dynam c afternoon. What |' m going
to ask as we proceed is let's stick to one issue.
We'll solve it. Then we're going to nove on. That's
what |'m hopefully going to help to facilitate. As
we go, we're first going to decide on the property
owner status in the appeal case. M. Quin, do you
want to address that?

MR QUIN Yes, I"'mnot sure why we are
even tal king about intervention because the rules on
page 31-40 specific "party" as the follow ng as
i ndi cated i n subparagraph (a)on appeals to the Board
pursuant to 3100.2 and 3200.2 and under subparagraph
(3), it says "the owner, |essee, operator or contract
pur chaser of the property involved in the

adm ni strative decision, if not the appellant.” From

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

206

nmy standpoint, we are automatically a party.
Therefore there is no need to intervene.

COW SSI ONER HOOD: M. Chairman, if |
may | woul d go back to what Ms. Monroe said and |'|
go back to what | cited 3112.15. |I'mnot saying they
cannot participate. |'mjust |ooking at our
regul ation in the Zoning O ders.

CHAI RMAN GRI FFI'S:  But we're not there
yet. Let's go over the first hurdle.

COW SSI ONER HOCOD:  Here's ny probl em and
ny concern. | want to hear fromthe District. They
are the ones who basically in question. | don't
necessarily want to see M. Quin take over and
forgive nme, M. Quin. | want to hear fromthe Cty
but how the Board chooses to proceed, |I'lIl deal with
it.

MR QUN M. Chairman, | would like to
be heard on that specifically if I could. The Court
cases are very clear that where there is a
prelimnary notion such as aggrievenent, tineliness,
estoppel and | aches that they are to be raised in
advance and that those nust be di sposed of before you
reach the nerits. As far as | know, there is no
argument to the contrary ever. That's always been

what we've done for the BZA. We're under the sane
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section as a party as the ANC

| could just as well say that the ANC has
not filed to intervene or the appellant has not filed
to intervene or anybody else has not filed to
intervene. The rules specifically define who is a
party under Section 31-40.

CHAIRVAN GRIFFIS: Right, I think we're
dealing with two issues at the sanme tine and
therefore not necessarily speaking directly at each
other. M. Hood, do you have any di sagreenent with
Section 3199.1, a definition that establishes w thout
action by the Board the property owner as a party in
this case?

COW SSI ONER HOCD: | don't have any
di sagreenment with that. But, M. Chairman, it says
at the tinme of the hearing and if ny col |l eagues can
help me through this, then that will be fine. | just
don't want to see M. Quin defending the case for the
Cty. That's where |I am

CHAIRMAN GRIFFI'S: | think that's an
excel l ent point and we can take that as direction.
However, we need to be very clear on what we're
tal king about. W can satisfy in terns of the owner
the owner's participation in this. | don't think

we're going to be able to preclude them from how t hey
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participate or what they do. But we can certainly
direct as things go. If, M. Hood, we're not hearing
enough fromthe District Governnment or their
representative, we can certainly request additional
i nformati on.

MR. TEMPLE: May | be heard too?

COW SSI ONER HOOD: M. Chairman, let nme
just cut to the chase. | wll wthdraw ny statenent.

CHAI RMAN GRI FFI'S:  There's no need to
withdraw. W're going to have to decide it.

COW SSI ONER HOOD: At the appropriate
time, I'll bring it back up.

CHAI RVAN GRI FFI'S:  Ckay. M. Zaidan.

MEMBER ZAI DAN.  One thing |I'm confused
wth and | would like to hear from Court counsel if
that's possible. On the definition of "party" as M.
Quin has cited, we |look at two different versions of
party. One is automatic party to the case and the
other is party bestowed by the Board. | know in
ot her appeals that we've deal wth the property owner
is usually ?- Is there any indication of the way of
what this definition nmeans is automatically a party
to an appeal or sonething that we have to deal with
froma notion fromthe Board?

M5. MONRCE: M. Zaidan, it appears from
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the definition that the property owner would be an
automatic party as M. Quin said because it's in the
same listing as the ANC which we know is an automatic
party. |t appears that other people would be

i nterveners and woul d be all owed party status but
that woul d have to go to the Board first.

MEMBER ZAI DAN. Ri ght.

CHAI RVAN GRIFFI'S:  W've had that in
ot her appeal s where we've had adj acent property
owners that want to intervene in the appeal and they
have been deni ed and they have been granted that.

MEMBER ZAI DAN: | guess the point of
clarification is it's the fact that it's subsection
(a) and states "on appeals”. It's not every
proceedi ng that cones before us and we have to
operate that way.

CHAI RVAN GRIFFI'S:  Applications is right
bel ow that so clearly they are naking a distinction
bet ween t he two.

VMEMBER ZAI DAN:  Absol utely.

MR. TEMPLE: W have no objection to them
being determ ned a party with this issue.

CHAIRVAN GRIFFI'S: Am | wearing everyone
down? 1Is that why that one's pretty easy?

MR. TEMPLE: We think the nerits of the
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case.

CHAI RVMAN GRIFFI'S: I ndeed. M issue is
not to argue it but rather to get down to the base
fact. |If we have two different sections of
regul ations, it tells two different things. | take
it that there's a consensus if we are in agreenent
that clearly 3199.1 establishes the participation in
this. W do not have any applications or requests
for intervener. That being said, the direction and
t he comment from Board nmenbers al so shoul d be heeded
as we continue with this. Then we're back to the
first motion. |Is that correct?

MR QU N  Yes.

CHAI RVAN GRI FFI'S:  Board nenbers, what |
would |ike to do is take up the first notion to
continue that was submtted with di scussion anong the
Board. It is Exhibit No.20. |If we can proceed with
t hese notions w thout having them argued, it nmay be
nore efficient.

VMEMBER ZAI DAN: | guess one thing I'm
struggling with is the claimthat Bannum s been
prejudice to properly prepare for and defend agai nst
this appeal but we have a full subm ssion of
pl eadi ngs on the nerits. | guess | don't have a ful

under st andi ng of what's been prejudiced.
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CHAI RMAN GRI FFI S: O her comments? O her

guestions? Discussion on this first notion?

MR QUN M. Chairman, | don't want to
argue the notion but | do want to point out that |
was only handed today the Appellant's statenment at
1:30 p. m

CHAI RVAN GRIFFI'S: Ckay. This is what
I"mgoing to do now that we've had tine to digest it
and tal k anongst ourselves. |'mjust going to all ow
brief corment to the notion and then obviously
everyone is allowed to respond. Again as concise and
direct we can be the nore efficient we are in noving
al ong. You were delivered the statenent today.

MR QUIN | had filed a notion to
dism ss and just to point out that there are severa
t hi ngs that have not been conpleted which | think are
obl i gations of an appellant. First there is no
witten report of the ANC which is a requirenent.
Secondly, we did not get the Statenent of Appell ant
until today at 1:30 p.m | haven't read that. The
clients haven't read it. Then there are two parts of
the filings that occurred sonetinme around April 11
that said that there would be a videotape to be used.

We do not have a copy of that. There were two

references to the videotapes and to a transcript of
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t he proceedi ngs.

Sure, we are going to protect everything
we can protect. That's why we filed our notions and
filed on the nerits as well because we want to say as
much as we can that we know of. But if there is
something that's new that hasn't been di scussed, |
think that's prejudicial to our preparation to the
case.

CHAI RVAN GRI FFI'S:  You' ve heard M.

Zai dan's comment about the fact that there is a
substanti al anount of subm ssions fromyou that would
obviously lead us to believe that there's been sone
preparation

MR QU N Yes.

CHAIRVMAN GRIFFI'S: | don't want to be too
sarcastic. Do you feel that it in fact is absolutely
to the level of prejudicing you in continuing this
case to proceed today and see what conmes in that you
may not have heard or seen? Then we can allow for
additional time to either rebut that or to address it
or however we want to deal with it dependi ng on what
that information is.

To be very direct, we have limted tine
today. It doesn't look like we'll get through

everyt hing necessarily that we have to. So we'll see
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you again. Should we not utilize the tinme today?

MR QUIN That's within the Board's
di scretion if that's the way you want to handle it.

CHAIRMAN GRIFFIS: | know it's in our
di scretion.

MR QU N What | wanted to point out is
that I have not read the material that was just
filed. 1 haven't had a chance to review it with the
client. |If there is sonething in there that is
di fferent fromwhat we understood. Basically a boat
| oad of exhibits were filed but no real argunent that
goes to a lot of the issues here was set forth until
| got themtoday. Maybe Corporation counsel should
address that because | don't know when he got his
copy either.

MR, TEMPLE: May | be heard pl ease?

CHAI RVAN GRIFFI'S:  You don't need to
address. Believe ne, I"'mgoing to run it and nake
sure everyone gets to talk. Let ne ask you again
then directly, M. Quin, because |I know we have the
decision to nake. You are saying that you could not
wi t hout great prejudice continue today.

MR QU N No, | don't want to say that.

| would say that |'m prejudi ce because we have not

been able to reviewit. | can't tell at this point
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how I woul d be prejudice without knowi ng what the
pl eadi ng says.

CHAI RMAN GRI FFI'S:  That makes sense. |
just wanted to have clarity. Do you want to address
first of all when you received it? I|I'mtaking it in
order just so it makes it logical. Coviously there
was a nmotion and then we have the Governnent. Then
I"mgoing to have you at the end. Yes?

MR. RUSHKOFF: On behal f of DCRA, |
recei ved a copy of the nmenorandum just a few m nutes
ago fromcounsel for Bannum W were prepared to
defend this case on the nerits today. Cenerally our
view is that in borderline cases we try to give the
ANC every opportunity to participate and nake its
case. That's the reason why in this case we're not
asserting every possible argunent we can and we're
not joining in the Mdtion to Dismss.

On the other hand, ANC needs to provide
proper notice of its argunents. W would be in favor
of perhaps acconplishing what we can today but then
continuing it so that we can have a chance to read,
di gest this nenorandum and determ ne how we woul d
respond to it on the record.

MEMBER ZAI DAN. | have a question because

this is sonething that's cone up in the past. In our

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

215

regulations - I'"mnot saying this rhetorically -
where does it state that the argunments and filings of
the application once it's filed has to be served on
any parties before the hearing? That's sonething
we've struggled with. 1Is that in the regul ations?

| see it once the hearing starts parties
are determ ned. That's when the service requirenents
kick in. But |I've never been aware of any actua
servicing of parties other than notice before the
hearing starts. Please correct me and point ne to
where that is.

MR. QUIN. The question of service does
not need to be reached. This was not filed. W have
peopl e down as you may know every day to review
records. |If they are not in the record, we can't
have them because they are not there. In this
particul ar case, the information which | have
outlined before is not in the record and we j ust
received at 1:30 p.m the Statenent of the ANC

MEMBER ZAI DAN: Ckay. In that respect |
assume that you have seen sone filings because that's
what allowed you to file your pleadings. Wuld you
say that you would still be prejudice if you had the
ability to respond to those filings in a subsequent

public hearing or in witing as the process noves
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al ong?

MR QU N M. Zaidan, | really don't
know until | have a chance to exam what has been
filed. 1 don't know whether new i ssues are being
raised. | do not know. Wen you ask me if |I'm

prejudi ced, certainly we know generally what this is
about. That's why we filed our pleadings. W have
done that. | don't know what has been argued and you
have a rule that is there for a reason

MEMBER ZAlI DAN:  What rule is that?

MR QU N The rule is that you have no
| ater than 14 days before the date of the hearing
when the appellant still file with the Board
additional statements, etc. That was not done. You
al so have a separate rule that deals with ANC t hat
says no | ater than seven days the ANC shall submt.
That's at 315.1.

MEMBER ZAIDAN: |'mnot going to get into
an argunment about it regardi ng what exactly has been
filed. W' re tal king about docunents in addition to
t he actual appeal. Correct?

MR QUIN  Yes.

CHAI RMAN CGRI FFI'S:  Yes.

MR. RONALD: Thank you, sir. First of

all, I think that M. Quin's notion is disingenuous.
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This case does not conme before this Board upon sone
first glance. This case has been significantly
litigated in the District of Colunbia Superior Court.

Additionally, M. Quin sought to have this hearing
heard. It was reported to the judge that the Court
did not have jurisdiction until this Board had the
opportunity to consider the case. Additionally
Bannum sued Ms. Janes.

CHAIRVAN CRIFFI'S: | don't want to go too
far into this.

MR. RONALD: You let the gentleman talk.

CHAI RVAN GRIFFI'S:  Qur m nds get so full.

MR. RONALD: | under st and.

CHAI RVAN GRIFFI'S:  Stick to what's at
hand because we don't have any jurisdiction.

MR. RONALD: | appreciate what you are
sayi ng but he wasn't interrupted. | didn't speak but
for 30 seconds.

CHAI RMAN GRI FFI'S:  Let ne make sonet hi ng
very clear. | will interrupt when | have to
interrupt. M role of many is to make sure that we
stay on point and that |I get direct informtion.
Tal ki ng about what's happeni ng outside of this room
and in the Court of Appeals or whatever court you are

in doesn't help us.
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MR RONALD: M. Giffis.

CHAIRVAN GRIFFIS: In fact, it's probably
goi ng to confuse ne.

MR. RONALD: Wth all due respect, M.
Giffis, the only point that | was making was that
t here has been extensive docunentation exchanged and
that there is no prejudice. Nothing nore. |'mnot
trying to incorporate those cases. Only to say that
the issue that we are arguing today is no different
t han the issue that has been before these courts.
It's a very sinple | egal question.

CHAIRMAN GRIFFI'S:  So there is an
assunption on your client's part that they didn't
need to give this information because it was known.

MR RONALD: Not at all. In fact when we
were asked to represent Ms. Janes pro bono, we
i mredi ately submtted the docunments. You nmight note
that they were filed April 11. That neans that they
are down here checking the records every day. Though
they didn't get them 14 days ahead of tine, they did
have anple tine to review the exhibits.

As to the actual pleading, the pleading
that we submtted was to provide you an outline of
the argunents. W could strike the pleading if it

would allow this matter to end. There is no
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requirenent that we file that particular docunent.

We filed that particular docunment. That docunent
nerely repeats the sanme issues that Ms. Janes raised
in filing this appeal. The only |egal questions that
have been argued throughout this process is nothing
new. | submt to you that there is nothing
prejudicial to the other side.

MR QU N M. Chairman, | can see right
now by skimmng this that there is a new issue that
has never been raised before.

CHAl RVAN GRI FFI'S:  Excellent. Let's do
this then. W're going to take 30 mnutes. [|I'm
going to let you go through the docunents. You're
going to prepare for what we can today. W're going
to utilize the tine that we have today. You can
identify the things that you think that you cannot
address. |I'mgoing to have DCRA do the sanme. |If you
take 10 mnutes, that's fabulous. | would ask that
you perhaps nmeke that known so we are all on the sane
page here. 1Is that satisfactory to you?

MR. RONALD: No objection.

CHAI RMAN GRI FFI'S:  Excel l ent.

COW SSI ONER HOOD: M. Chai rnman, before
you do that, can | ask M. Quin a question about the

Motion to Continue? How many days |ate was the ANC s
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filings?

MR QU N The ANC s filing didn't occur
until today. They filed exhibits but no statenent.
There is no witten report of the ANC. There is no
aut hori zation as to who shoul d appear. None of those
are even in the record.

COW SSI ONER HOOD: | don't know if |
necessarily agree with that.

MR QUIN If you are right, I wll
wi t hdraw t hat .

COW SSIONER HOOD:  I'msorry that it
wasn't in the file but | believe | have sonething a
little different and | stand to be corrected.

MR QU N | don't know how you got it
t hen because it was not in the record as far as | am
concerned. This nenorandum says ANC 5B's nenorandum
on the nerits of the appeal which I just got at 1:30
p.m today. | suspect it wasn't filed until 1:30
p.m today or maybe it hasn't been filed yet.

COW SSI ONER HOOD: | just want to nmake
sure that you understand. This letter we have in
front of us is dated April 10 which designhates M.
Donal d Tenple, Esquire to represent ANC 5B at the BZA
hearing. |It's dated April 10.

MR, QUIN. That one authorizes counsel.
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I have no objection to ANC having counsel but it does
not conply with what the rul es say.

COW SSI ONER HOOD:  But |'m saying that
was three days late. | think | read in one of your
notions that it was one or two days.

MR. QUIN. That particular pleading was
three days late. | didn't object to that particular
st at ement .

COW SSI ONER HOCD:  So you are not
objecting to that.

MR QU N Not to that statenent.

COMM SSI ONER HOCD:  All right. | stand
to be corrected.

MR. RONALD: M. Giffis.

CHAI RMAN CGRI FFI'S:  Yes.

MR, RONALD: Just one other point. |
have been provided with a public neeting mnutes for
ANC 5B. | would like to give a copy to you. It
menori alizes the resolution of the ANC 5B's appeal .
I think it corrects the issue. It certainly is
untimely. But it's certainly cures the issue as to
the resolution and the fact that it did occur.

CHAIRVAN GRI FFI'S:  Can you hand one to
the two participants and then bring it up to staff

and let's get that to the Board.
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COWM SSI ONER HOOD: M. Chairman, is this

what he is speaking of ?

CHAI RMAN GRI FFI'S:  Yes.

MEMBER ETHERLY: Just to be clear,
think there are a couple of things at work here.
There is no di sagreenment about the authorization
action on the part of the ANC authorizing M. Tenple
to represent you. |I'mclear that fromM. Qin's
standpoint and fromthe District Governnent's
standpoint that there is no issue. There is two
issues as it relates to tineliness | believe M. Quin
is trying to highlight. One is in terns of the
exhibits that were presented to counsel for Bannum
and conceivably the counsel for the District of
Col unbi a. Those exhibits were presented on April 11,
three days | ess than was required.

MR. RONALD: They were filed with the
Boar d.

MEMBER ETHERLY: That's correct. Now you
al so have the subm ssion of the ANC 5B's nenorandum
on the nerits of the appeal which was provided today
to the Board. [It's not stanped in but that of course
is also part of the grounds for M. Quin's concerns
here. M perspective on this, M. Chairman, is |I'm

inclined given the fact that clearly we've had notice
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here and we have a nunber of people who are prepared
to go forward and given the fact that there's
probably going to be a limted anmount of what we're
going to be able to do today to nove forward in a way
that's not going to be overwhelmngly prejudicial to
Bannum or to the Departnent of Consumer and

Regul atory Affairs.

M. Qin's point is inmportant regarding
the i nportance of notice and service here but | don't
see the prejudicial nature of the | ateness of the
exhi bits being provided on April 11 as being an
overwhel mng issue. | mght perhaps be a little nore
concerned with the nenorandum on the nerits of the
appeal. But the practical effect of this is given
t he amount of material we're going to have to go
through to sort out the issues in this case that
there is going to be anple time going forward for al
of the parties to get up to speed on the issues that
are being raised here.

CHAIRVAN CRIFFI'S: Okay. But | don't see
any reason why we can't take a little bit of tine.

In fact we should take tinme and read this before we
pr oceed.

MR TEMPLE: M. Giffis, I"'mnot trying

to be picky but we said 30 mnutes. [If it's
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possible, I think is a 15 mnute exercise. Tine is
really critical here.

CHAI RVAN GRI FFI'S:  Sounds good to ne.

MR. TEMPLE: Thank you

CHAIRVAN GRIFFI'S:  W'Ill cone back in 15
mnutes. |If we're not ready, then we'll go from
there. GCkay, 15 mnutes. |It's about 3:15 p.m from
the clock in the hearing room Of the record.

(Wher eupon, the foregoing matter went off

the record at 3:04 p.m and went back on

the record at 3:20 p.m)

CHAI RVAN GRIFFI'S:  Let's go back on the
record. | think we've had a brief tinme but certainly
to surm se and review this subm ssion. Fromthis
point, | would like to continue with this unless
there are continuing strong objection. As we
evi dence new i nformation of which we fully anticipate
that all participants would be giving in perhaps new
testinmony or information that we will act accordingly
as a board to give anple tine either for witten
subm ssions or for tine during the hearing to address
t hese subm ssions. M. Quin, you have had tine to
| ook this over. |Is that correct?

MR QU N Yes, sir. Do you want nme to

state ny position?
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CHAl RMAN (Rl FFI'S: Yes, that woul d be

fine.

MR QU N W don't want to slow up the
process so we would reserve the opportunity to
respond to sone of the statenents that are in there.

| do want to call to your attention which | think
probably is within your bailiwick as it is in
anybody's el se that the ANC has not conplied with
Section 3115.1 wth a witten report. It's not in
t he record.

It doesn't have those itens that are
required under 3115.1 nor does it conply with the
statute relating to ANC. But if the ANC wants to
stipulate that they are not going to do this or did
not doit, I don't know quite how to deal with that
because it sinply is a requirenent of the regs. As
far as | know, it has not been net.

MEMBER ETHERLY: Just to clarify, M.
Chair, if I may, that's wth respect to the statenent
that was submtted on behal f of the ANC

MR QUIN Yes, there is a nenporandum
that's called the ANC s nenorandum |' m not
objecting to that with the right to reserve. Wat |
amstating is that | understand the ANC | aw as

i ncorporated in the Zoning Conm ssion's regul ati ons,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

226

it requires a witten report of the ANC and f orget
about the day of subm ssion for the nonent. It tells
you all the things that it is supposed to contain.
To the best of ny know edge, that has not been fil ed.

CHAI RMAN GRI FFI'S:  That's correct. For
any appeals or application, this is what is nmeant to
satisfy the requirenents or for the Agency to be
given great weight. |Is that your point?

MR QUIN. That's ny point except | think
you as a Board probably have to determ ne whet her you
are in the position to proceed without that at all

CHAI RMAN GRI FFI'S:  That's correct. Let
nme hear fromM. Tenple if he has information on
that, why or where that report m ght be.

MR. TEMPLE: It's ny understanding from
the ANC that they did not understand that such a
report was required essentially because it's a very
narrow i ssue. As the chair of the ANC 5B, Ms. Janes
suggested that the filing of the docunent along with
resolution that you have basically conplies with this
particul ar report requirenent. Even to the extent
that it mght not with consent of opposing counsel,
such report can be prepared. But because of the
filing and the outlining of the | egal issues, the

resolution and the nmenorialization of the resol ution,
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we think that all the different issues that are
stated here are conplied wth.

CHAI RVAN GRIFFI'S: What | would like to
do is hear fromthe Board. W were handed these
mnutes. First of all, | don't think we could nove
away from gaining that report. W obviously don't
have that report. Let ne make the anal ogy on the
flip side. If M. Qin had showed up today w thout a
letter of authorization, | don't imgine we could
proceed w thout knowi ng that he actually had the
authority to be here.

I knowit's frustrating on everyone's
| evel that this seems to be such a small technicality
of sorts but I think it does have sone as we are
bound by the regulations. It does have sone
monunentally to the issue. Let ne hear from Board
menbers and see. \Wat we are being asked is in fact
to proceed with the understandi ng or confidence that
perhaps this would not be controversial in getting
that report.

MR. TEMPLE: Actually | think that
there's not a clear communication here. The nmeno
that you have with the m nutes actually constitutes
evi dence of the Board's ratification that the ANC 5B

would bring in this matter.
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CHAI RMAN GRIFFI'S: That's where | was

going in instructing the Board is that we have sone
evi dence that action was taken. The problemis that
we don't have the as you mght say letter of the |aw
report that's in. Wat | need the Board to determ ne
is whether it is sufficient evidence that it would
not be controversial or it would not be difficult to
gain that report.

MEMBER ETHERLY: If | understand our
conversation correctly, M. Chair, there is no
guestion in ny mnd that we have the appropriate
aut hori zati on docunent for M. Tenple's
representation of the ANC. That's evidenced by the
April 10 letter at Exhibit No. 15. | don't think
that's an issue.

| think perhaps where M. Quin was
headi ng was just with respect to what's reflected as
ANC 5B' s nenorandum on the nmerits of the appeal.
Wthout in the absence of the ANC resolution, is
there sone question or lack of clarity with regard to
where the ANC s position mght accurately be? |
understand where M. Quin is trying to go with that
but I don't find that to be too nmuch of conpelling
argurment. 1'I1l just leave it at that, M. Chair.

I'"mconfortabl e proceeding. [|'m happy
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t hat counsel for Bannum has agreed to nove forward of
course with the understanding that the right will be
reserved to respond in witing to any additiona
issues that are raised on the nerits. Once again,
|"mprepared to nove forward, M. Chair. | think we
have the appropriate representati on and
docunentation. For the nost part that letter of
April 10 conplies with our requirements as it relates
to accurately reflecting what the ANC action was at
its April 3 neeting. W are ready to nove.

CHAIRVWAN GRIFFI'S: Ohers?

COVWM SSI ONER HOOD: M. Chairman, |'m

totally confused. | nentioned the April 10 letter
earlier. | was total that he didn't have a probl em
withit. I'mreally confused. But | wll say that,

M. Quin, you and | have said this on nmany occasi ons
that as far as your nei ghborhood comm ssion you
stated that you came down every day. As far as your
nei ghbor hood comm ssion and |I've said this and |I'm
starting to sound |like a broken record, they are not

paid. They don't have the luxury to conme down here
every day and | ook and see for files. So I'm
inclined as ny coll eague just so eloquently described
a nmorment, ANC conmission is not paid and they don't

do | and-use council every day. I|I'minclined to nove
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forward with what we have. The information in front
of me, the mnutes fromANC 5B, will suffice. M.
Chair, I'"'mready to nove forward.

CHAI RMAN GRI FFI'S:  Ckay. Ohers? |
woul d tend to agree that there is evidence in the
record at this point that shows that there was
official actions by the ANC. It is not as clean as
it should be. Wether we can discuss about the exact
formor whether the entire 3115.1 needs to be
conplied with for an appeal or not, there is just the
initial set-off of the ANC s proper authority to
pursue the appeal.

But with the m nutes we have and the
official letter of which M. Quin does not have a
probl em and there are two separate issues here, the
representation of the ANC, clearly that indicates
that the ANC was noting that they were noting to an
appeal and obviously getting representation to it.
Then et nme take that as the overall opinion of the
Board to continue with this noting the fact that we
wi Il have a subm ssion of the official ANC s position
on the appeal. We will put it in that formthat wll
have to be put into the record. M. Zaidan, are you
okay with that?

MEMBER ZAI DAN.  Yes, as typical when we
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are hearing appeals, I'"mconstantly trying to shuttle
t hrough our regul ations as these technicalities get
brought up. | agree with your statenent and think we
shoul d nove forward.

COW SSI ONER HOOD: M. Chairman, | agree
with your statenent. | want to nake sure
understand. They have provided us their February 6
m nutes and | agree that it's not as clean. So what
are we asking themfor?

CHAI RVMAN GRIFFI'S: W're asking themfor
a report fromthe ANC that indicates the date in
whi ch the neeting was held, that it was properly
noted that in fact there was a quorum present, the
i ssues that were discussed, the notion that was
before it, and then the vote on the notion that would
have noved themto go to an appeal.

COW SSI ONER HOOD:  Okay, | woul d just
note that as you said it is not clean but it is on
page three of their mnutes. | agree it needs to
come back to us in a nore cleaner format but it is on
page three of their m nutes.

CHAI RMAN GRI FFI'S:  Very well. The other
piece is of course we would have it signed if we are
getting all the technicalities lined up. 1Is that it?

MR QU N No.
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CHAI RVAN GRI FFI'S:  Perhaps not. W have

nore to do today in which case let's nove on. Wat
we need to do if |I can give an idea of what we're
going to have to go through, clearly we have fornal
notions that are put in witing before the Board.

Let ne just make sure that first of all DCRA, M.
Tenple, are in receipt of all the notions that we're
about to entertain.

MR. RUSHKOFF: Yes, DCRA is.

CHAI RMAN GRI FFI' S:  Ckay.

MEMBER ZAIDAN: | may have to ask this as
we go through this but where are we? Wat notion are
we on?

CHAIRVAN GRIFFI'S: | think the best way
to doit is that we have one larger notion and that's
the Motion to Dism ss of which has nunerous el enents
init. It's probably best if we referred to an
exhi bit nunber but we can take themone at a tine.
First of all, there is a Mtion for Lack of
Jurisdiction. W have gone through essentially al
the el ements of neeting the basic statutory and
regul atory requirenents. W have sonewhat of a
subsection but it's a standal one issue as to whet her
the ANC actually has standing to bring the appeal as

an aggrieved party. W have tineliness. Al ways our
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favorite | aches and estoppel.

MR QUN M. Chairman, the first
argunment which we put in there in our notion, you
probably have already dealt with that. That was the
first point. | don't think we need to go into that
one again to try to preserve tinme. W obviously do
have the right to file sonething. But in the
interest of noving this along, | would just nove
forward with the bal ance of the Mdtion to Dismiss if
that is what the Board would |ike to do.

CHAI RVAN GRI FFI'S:  Ckay. That nekes sone
sense.

MEMBER ETHERLY: |'min agreenent, M.
Chai r.

CHAI RVAN GRI FFI'S:  Does anyone want to
pick up the first issue first for a brief discussion?

MR TEMPLE: If | my, M. Giffis, to
accel erate things, the subm ssion has been made to
t he Board and coul d probably very quickly summari ze
our opposition to each of those elenents and at the
same time capturing the issue for you.

CHAI RVAN GRIFFI'S:  Very well. W're
going to start wwth M. Quin outlying his notion.

MR. TEMPLE: Thank you

MR QU N M. Chairnman, as | said there
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were originally four parts of the notion. The first
one we Will not go into. The other ones were
aggrievenent, tineliness and | aches and estoppel.
Going quickly to aggrievenent, what | propose to do
istotry to go very quickly rather than to break

t hose down each one, | could go through the three
argunents fairly quickly to conserve the tine of the
Board. Then | have two wi tnesses that | would cal
on those issues.

CHAI RMAN GRIFFI'S:  On the notion issues?

MR QU N Yes. |If you need to.

CHAIRVWN GRIFFI'S: | would say take it as
you want to. If we're going to argue it, we're going
to argue it.

MR QUIN Al right. The ANC of course
is a party to this appeal. But by virtue of being a
party it does not give themthe rights of a aggrieved
party. W set that forth in our notion on pages
seven to ten and we have cited cases there. The |aw
specifically is as you all are aware of that an
appel | ant nust denonstrate a special injury different
in character and kind fromthe general public. Those
cases as | said are cited on pages seven and ei ght.

There are essentially two points here

which I think go to that issue of aggrievenent and
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formthe basis for our notion. The first is the

| ocation of the facility. W are quite aware
speaki ng for the appellant of the reaction of people
within a community when they hear that a corrections
facility is comng. There is a |lot of concern and no
one is trying to play dowmn the concern. But that's
not sufficient for aggrievenent.

As | said earlier if you |look at the
gquote from Judge Kravitz at the bottom of page ei ght
in a case that we've referenced in this very matter
agai nst Bannum the plaintiffs understandably are
worried about the influx of pre-released inmates into
t heir nei ghborhood. He goes through that discussion.

Then he says "However there is no evidence that the
plaintiffs' fear are based on anything nore than a
reaction to the opening of the facility." Then they
go on to say "Nor have the plaintiffs nounted a
serious challenge to the testinony presented by
Bannum s executive director that the conpany runs its
hal fway houses with significant controls and that
it's under the jurisdiction."

So the point here is if you |look at the
pl eadi ngs that have been filed, there is nothing in
our view that goes to the issue of aggrievenent as it

is required under |aw, sonme specific allegation that
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is different in injury. Wat you have in front of
you is an aerial photograph on the left matched with
the Zoning map on the right. That's in the record at
Exhibits J and K

New York Avenue is on the corner to the
right. Just above that are railroad tracks. Then
the site, Adans Place, is in this isolated area where
the arrowis. That is where the siteis. So the
west of that is also a railroad track. So you can
see that this area is surrounded by railroad tracks
and arteries that isolate it. That's backed up by
the Zoning map in the area because you have CM2 in
t hose areas. Then even to the west of the railroad
track there is nore industrial zoning before you get
to a residential area.

So our point is just basically it's
isolated. That is the first point. That site is not
likely to have any adverse effect. There is no
all egation of it.

The second part of that is the controlled
use of the proposal. That's set forth at pages 9 and
10 of our argunment where we point out the strong
supervision. That's in our exhibits if you' ve had a
chance to read the exhibits. The supervision, the

controlled environnment, the specific rules that
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apply.

CHAI RVAN GRI FFI'S:  Wthout going too far
intoit, let me just first nake note that we have not
only reviewed but read the entire record and any
subm ssions that are in. | know | can say it for
nmyself and the entire Board. Secondly, can you speak

nore clearly on your statement of the fact that ANC
IS a party participant in the appeal but is not
aggri eved.

MR QU N Yes.

CHAI RVAN GRI FFI'S:  What is the
monunmental ity of having that aggrievenent?

MEMBER ETHERLY: If | could, M. Chair,
once again | hear where you are going, M. Quin, but
I don't even think you get to the Chairman's
guestion. You are setting up an aggrievenent
standard for an ANC which | don't think is in the
regul ati ons.

MR QUIN  Yes.

MEMBER ETHERLY: The regul ati ons provide
you a definition of a person, provide you a
definition of a party but you also have a definition
for ANC which basically |leads ne to say that on two
counts an ANC is not a party. An ANCis an ANC and

because it is automatically a party, there needs to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

238

be no denonstration of aggrievenent.

MR QU N | would not agree with that
assessnment. There very clearly is a right to
participate as a party. But under the statute, the
Zoni ng Enabling Act, which has been enbodi ed and
enbraced within the Zoning regulations, there is an
absol ute requirenent to establish aggrievenent before
you can proceed wth an appeal. It says any person
that takes that appeal nust establish aggrievenent.

MEMBER ETHERLY: But my argunent is that
an ANC i s not a person.

MR QUIN | believe they are for the
pur pose of an appeal. |If they are not a person, then
t hey cannot take an appeal then. Wat are they if
they are not a person?

MEMBER ETHERLY: They are an ANC

MR QU N But an ANCis an entity. |
don't want to argue this.

MEMBER ETHERLY: It's circular but |
think it's an inportant distinction here. You are
i mparting an aggri evenent standard that the
regul ati ons don't support. | just don't know if you
are going to get ne there. Help ne if you can. Just
so you understand ny reasoning, if you look at 3112.2

as you noted, any person aggrieved by any order, etc.
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may file a tinmely appeal. But if you go to your
definitions under 3199.1, once again we have a
definition of ANC. W' ve already tal ked about the
definition of party. You also have the definition of
person. Wthout even going to the person definition,
it's ny contention that because an ANC is a party
there is no standard of aggrievenent which is
attached there.

MR QUIN. | think maybe the best way to
answer that, M. Etherly, is to refer to the court
cases. The Goto case, the Weck case and by the way
the cite in there that said like is really Weck. On
the Goto case, it really tal ks about what is required
whether it's a citizens association, whether it's an
ANC, whether it's an individual or whatever it is.

The rationale for it is that unless
sonmeone really has standing in the sense of being
hurt in some way that pal pable then they shoul d not
be allowed to take the appeal. It's not just a
situation where oh, | happen to be a party and is
automatically a party and therefore I can proceed. |
don't think that's what the | aw says. | think the
law is very clear that in appeals that challenge a
Zoni ng decision, there has to be a show ng of

specific injury different in character and kind from
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the general public. | believe that's what the | aw
says.

CHAI RMAN GRI FFI'S:  Let's clear Board
questions and then we'll go to others.

MR QUIN. By the way, person is defined
as another legal entity in the Zoning regs.

MEMBER ETHERLY: There is no di sagreenent
there. | agree with you. But again it's ny
contention because you have party set aside
separately under the definition section and person
set aside separately as well as ANC and then you find
ANC agai n under the definition of party. | just
don't see how we are getting to that aggrievenent
standard that you are highlighting when you go back
to 3112.2. Do you recall if the Goto case
specifically referenced ANC or was it sinply a
nei ghbor hood associ ati on or i ndividual ?

MR QUN It was both a civic
association and a person who lived next to it. |
handl ed that case. Both of those were allowed as a
party though. The key here it seens to nme is that
anybody can be a party that's spelled out in the
regul ations. That doesn't nean that they are
aggri eved. Just because you are a party doesn't nean

you' re aggrieved.
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For exanple, if a person cane in that
lived near as we've had a recent case they woul d have
to establish aggrievenment. You may find that they
are aggrieved based on the testinony but they stil
have to neet that standard. | believe that's what
t he | aw says.

MEMBER ETHERLY: But ny concern is there
is the spirit of the regs here which clearly grant
the ANC a significance in our proceedings that is
somewhat hi gher and nore wei ghty than what we woul d
afford other parties. That's why they are
automatically brought before us in pretty nmuch all of
our proceedi ngs.

When you | ook at the definition of party,
the fact that you have under that definition an A(4)
the ANC within which the property is | ocated viewed
as a party, | don't see aggrievenent there. So |'m
concerned about the inputation of an aggri evenent
standard by virtue of the definition of person that
you find under 3112.2. | think perhaps we're going
to agree to disagree on this one. Once again | see
where you are going but I'mnot hearing anything that
hel ps resolve that conflict for nme. [|'mnore
inclined to side on the side of being certain that

the ANC has a voice in this proceeding.
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MR QUIN. | understand. | guess the

only other point | would want to add is that the
statute, the Zoning Enabling Act, which set up this
whol e process for aggrievenent and the BZA' s
jurisdiction cane in 1938. The rationale which we
can furnish for the record if necessary for the
aggri evenent was to set into place a nmechani sm where
you gentlenmen or | adies as nenbers of the BZA review
in essence a decision in zoning.

The | aw has becone absol utely clear what
t he word aggrievenent neans. W are here by virtue
of that statute. W're not here by virtue of the ANC
law. What gives jurisdiction to this Board is not
the ANC | aw. Wiat gives jurisdiction to the Board is
the statute of the Zoning Enabling Act which has been
witten into the Zoning regulations. The only reason
t hat people can conme to this Board including the ANC
on an appeal froma Zoning decision is by virtue of a
Zoni ng Enabling statute not be virtue of being an ANC
menber or being an ANC. | don't know whether that's
hel pful or not but that's the way | see it.

M5. MONROE: M. Chairman, can | weigh in
for a second?

CHAI RMAN GRI FFI'S:  Yes, Ms. Monroe.

M5. MONRCE: | think that we can naybe
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bring the 1938 Act and the regs together by | ooking

at the traditional interpretation of the regs as
saying that an ANC i s automatical ly aggri eved by
virtue of the fact. But it represents this entire
area and this site is in this area. Any inpacts that
the site m ght have would affect the area that the
ANC is representing. Therefore it brings you to the
pl ace where possibly the ANC is an aggrieved party.
It's also a party. So you have an autonatic
aggri evenent which then would not do any damage to
t he Zoning Enabling Act. That is traditionally the
way that the regul ati ons have been interpreted.
MEMBER ZAI DAN. | actually was going to
state sonething. Even if we were going to get to
t hat standard, what would be the standard of
aggri evenent for an ANC? Devel opnent in an area such
as an ANC that has specific geographic jurisdiction
doesn't happen in a vacuum If | follow M. Quin's
argunent through and the notion, he is saying that
it's not aggrieved because there's no housi ng around
this property. There's no people Iiving around
t here.
VWl |, devel opnment doesn't happen in a
vacuum Devel oprment can have i npact surroundi ng

jurisdictions. | strongly agree with Corporation
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counsel to say that there is a standard for ANC to be
aggrieved. |It's just too rmuch of a stretch.

CHAI RVAN GRIFFI'S: M. Tenple.

MR. TEMPLE: Thank you. First of all,
think the regulations are very clear. What we are
contending here is that what Bannumis doing is
illegible. They circunvented the ANC s right as the
representative entity in their community to protect
the citizens fromillegal rules and regul ati ons.

I would direct your attention to your own
regul ati ons at 3100.2 which says that you have
jurisdiction over any order and decision that may be
illegally made affecting zoning when read in
conjunction with 3112.2. What that section does you
can nove way past the issue whether a party is
aggrieved. 3112.2 essentially says that "any person
aggri eved by any order, requirenent, decision,

determination or refusal nade by an adm nistrative

of ficer or body including the mayor" - this is the
key | anguage - "in the adm nistration or enforcenent
of the zoning regulations.” That's what we are

tal ki ng about here.
We're tal king about a zoning regul ation
and something that we think is illegal in two

respects. One is that Bannum has violated the | aw
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and second is that the District of Colunbia and the
Depart nent of Consumer Regul ati ons have sancti oned
their violation of the law. That is what this issue
is about. |It's the enforcenent of the | aw.

If the ANC can't bring that and the City
is violating the |l aw and you don't have the authority
to sua sponte bring a case then what woul d happen
otherwise is that when there is violations of the |aw
they would go unenforced. |f this organization on
behal f of the people, the citizens in this district,

this is nothing to do with the issue. It's the
guestion of whether or not the law is being viol ated.
That is the issue and this body has that right.

CHAIRVAN GRIFFI'S: Right. But for total
clarity the appeal that's before us is based on an
adm nistrative decision that the ANCis contending is
in error. Not that there was an illegal act here and
one was then substanti at ed.

MR. TEMPLE: That's not correct. In fact
if you look at this issue, the permt issue is
specifically rooted its neck and head in the question
of whether or not there is a community based
residential facility at issue here versus a detention
facility. That is a question of legality.

CHAl RMAN GRI FFI S; | understand the
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issue. | just wanted to clarify how you position the
i ssue. Because if you reread 3112.2, we can appea

an adm nistrative or an official decision not an
illegal act, not the substantiation or the
partnership of that act. It's always good to keep

t hese things clear.

MR QUN M. Chairman, | think there's
one point that seens to be m ssing from our
di scussion and this is ny |ast statenent of this one
anyway. The whol e reason for aggrievenent is
specificity of injury. Because otherw se, anyone can
file an appeal because it doesn't |ike sonething.

ANC could file an appeal any tinme it wanted to.

don't think that's what the lawis. There has to be
proof and a showing that there's a specificity of
injury to the representation of the ANC. Maybe
that's as clearly as | can state it. |If that doesn't
work, it doesn't work but I think that's what the | aw
iS.

CHAIRVAN GRIFFI'S: It is an interesting
point. The Board would attend to agree unfortunately
on both sides with certain points and that is yes,
there has to be an agreenent. Sonet hi ng woul d have
to have happened that would inpact. But why does one

need to go beyond the level of the nmere fact that the
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regul ati ons were not conplied wth or that there was
a sinple error made by an admi nistrative body? |Is
t hat not |evel of aggrievenent enough?

MR QUN No.

CHAI RVAN GRI FFI'S:  You woul d not agree.

MR. QUIN. Absolutely not because the
case law says that it's not. Because if it said it
was then there would not be the whole | aw of
aggri evenent where the court said in this
jurisdiction and in other jurisdictions you can't
proceed unl ess you show that you are aggrieved. That
means the allegation of sonmething that is specific
and different fromwhat would be the general public.

The ANC properly represents its

constituency. No doubt about that. | would never
argue that they don't. | have an ANC and | hope it
represents ne properly. In order to challenge

sonmet hing, there has to be sonme show ng of
specificity. 1s sonething going to happen that is
going to hurt, devalue property? Judge Kravitz was
very clear on the sane issue. | hope |I'm
articul ating what |1'm sayi ng.

CHAIRVAN GRIFFI'S: | think you are.

MR QU N As long as what |'m

articulating that you understand what |'m saying,
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that's all | can ask

CHAI RMAN GRI FFI'S: R ght.

MR. TEMPLE: May | nmake one final point
on this?

CHAIRVAN GRIFFI'S:  Yes, we're going to do
you, M. Tenple, and then Ms. Monroe gets the | ast
wor d.

MR. TEMPLE: First of all, | think
counsel is confusing the issue of standing. The
cases that he cited speak about judicial standing
versus the rights of an ANC as is indicated in the
statute to bring this particular claim There is a
di stinction between the civic association under your
regul ati ons and an ANC. Secondly, under D.C. Code
Section 5-420, appeals to this Board may be taken by
any person aggrieved or organi zation authorized to
represent such person. ANC is clearly authorized.

Lastly, relative to the issue of
standi ng, according to its Raft-Kauffmn Law of
Zoni ng and Pl anning Section 37.03, administrative
appeal s do not necessarily depend on el enents of
standing that judicial review would require. | think
that we clearly are an aggrieved party.

CHAI RVMAN GRI FFI'S: Okay. M. Mnroe, did

you have anything to add on that?
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M5. MONRCE: I'Ill try. First I don't
think there's an aggrieved standard for ANCs. | tend
to disagree. If you want to find aggrievenent, you

can partly in that the jurisdiction of this
particular ANC i ncludes the site. Another ANC 2B or
7D could not bring this appeal. They would not be
aggrieved. In that sense, this one is nore specific
to the site where the inpacts may occur.

The other thing on this is this is a
notion to dismss. |If you decide there's an
aggri evenent standard, we don't know whether or not
they are aggrieved. |It's a factual issue and you
really can't dism ss on that issue anyway.

CHAI RMAN GRI FFI'S: R ght.

MS. MONRCE: You have to nmake a
determ nation factually whether or not aggrieved and
t hen deci de the notion.

CHAI RVAN GRI FFI'S:  Exactly. That brings
us to where | wanted to be and that is to put to
Board whet her they think they are able to proceed in
this or in fact we need to get into the case. W
hold this in abeyance and gather the facts and then
see if we can determ ne aggrievenent or pick the
notion up later. That's two choices that we have. |

will hear briefly fromyou all if so noved.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

250
MEMBER ETHERLY: 1'Il opt for what |

think is a cleared and tighter response and woul d
sinmply deny the notion to dismiss on this particular
count, M. Chair.

MEMBER ZAIDAN: |'Il second.

COW SSI ONER HOOD:  If that's a notion,
M. Chair, 1'll second it.

MEMBER ETHERLY: In anticipation of ny
col l eagues, M. Chair, | would nove that we deny the
notion to dism ss based on the | ack of aggrievenent.

MEMBER ZAI DAN:.  Second.

MEMBER ETHERLY: | woul d nove denial of
the notion to dism ss based on the grounds that ANC
5B is not an aggrieved party and invite a second.

MEMBER ZAIDAN: |'Il second it for a
second tine.

CHAIRVAN GRIFFIS: M. Etherly, do you
want to briefly speak on this?

MEMBER ETHERLY: No need to further
speak, M. Chair. | think we have exhausted
commentary from Corporation counsel

CHAI RVAN GRIFFI'S:  Let ne just ask them
for clarification of the notion and the dism ssal are
you finding that ANC is aggrieved or that as Ms.

Monroe has stated that there may not be a standard
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for which the ANC needs to be aggrieved?

MEMBER ETHERLY: It would ny inclination,
M. Chair, that the notion would reflect a finding
that there is no requirenent for aggrievenent on the
part of the ANC as it relates to the filing of an
appeal. Now whether we want to get that detail ed.

MEMBER ZAIDAN: M position that | think
that an ANC is a proper organization to bring an
appeal because they can be potentially aggrieved.

Fi ndi ng out whether or not they are aggrieved or not
is probably going to have to get into being the
nmerits of the appeal and discussing that. But the
harder the issue we're debating is whether or not an
ANC can bring this appeal. |It's ny opinion that they
can. That's where |I'mcom ng from

CHAIRVAN GRIFFI'S: Okay. M. Etherly, do
you want to add to that?

MEMBER ETHERLY: M only concern is that
the Chairman's question took us there. The neat of
M. Quin'"s notion is this issue of aggrievenent.
That's a very inportant question to resolve. M
contention is that there is no aggrievenent standard
necessary for an ANC based on ny reading of the
definition section. Keep in mnd M. Qin's rebuttal

to that was well then any ANC coul d conceivably bring
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an appeal on this particul ar case.

MEMBER ZAI DAN. | don't agree with that
but go ahead.

MEMBER ETHERLY: Ms. Monroe's suggestion
was even if you do go towards finding an aggri evenent
standard bei ng necessary this ANC clearly woul d be
able to satisfy that. | would just assune say let's
deny the notion wi thout necessarily putting the neat
on the bone. But if it's necessary to go that far
once again it would be ny contention that there is no
aggri evenent standard necessary here. So the ANC 5B

does not have to denonstrate aggrievenent.

MEMBER ZAI DAN. | woul d generally agree
with that.

CHAI RMAN GRI FFI'S:  Anybody el se?

(No response.)

kay, we have a notion and it's been
seconded. | amprepared to stand with ny Board. Let

me ask for all those in favor of the notion signify
by sayi ng aye.

(Chorus of ayes.)

And opposed.

(No response.)

MR QUN M. Chairman, |'Il proceed to

the second point. | would just |like to note for the
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record di sagreenment with the decision of the Board
and to indicate that what | had intended to do is as
part of the aggrievenent standard which apparently we
don't reach because of your ruling is | had two
w t nesses who woul d deal with the nature of the
activity to show that there is no adverse inpact or
i kely adverse inpact. | just want to state that for
the record

CHAIRVAN GRIFFI'S: | appreciate that and
I know we noved quickly ahead. | had it in mnd that
I do not think it's inappropriate to have as
W tnesses as part of the overall appeal. That may
lend itself to great substance.

MR QU N  Ckay.

COW SSI ONER HOOD: M. Chai rman, | ooking
t hrough the notion to dism ss you said you had two
witnesses. |I'mlooking here and it seens as though
you have three.

MR QUIN | may not call the other one,
M. Hood.

COW SSI ONER HOOD:  Can you identify for
the record who those three wi tnesses are?

MR QU N Yes. There were several
i ssues, M. Hood, aggrievenent, tineliness and then

estoppel and | aches were the three points in the
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notion. | intended to call M. David Lowery who is
executive director of Bannum and who | woul d have
submtted himand will submt himas an expert as we
get into the tineliness issue. Rhonda Chapelle, an
ANC 5B nenber, and fornmer chairperson of ANC 5B. The
third person | would call on these notions would be
if 1 were going to call one Hulon WIllis who wll be
the operator of this facility and who has been an

operator of another facility in the past in close

proximty.

COW SSI ONER HOOD:  So as the Chair
stated you still may have tinme to call these three
Wi t nesses.

MR QUIN Yes, sir.

MR TEMPLE: M. Giffis.

MR QUIN. But only as it would go those
issues so | may not have to call the other two since
you've already ruled that I can't on aggrievenent. |
woul dn't reach the evidentiary part.

CHAIRVAN CGRIFFI'S:  Yes. M. Tenple.

MR. TEMPLE: | have to express our
concern about this particular approach. The issue as
to whether there are safety issues, whether there are
control issues are irrelevant to what's before this

Board. Wat's before this Board is very sinple. W
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phrased it in our neno. \Wether this institution is
in fact a hal fway house or not and if so, what are
the inplications under the Zoning | aw?

| woul d hope that the Board controls
where M. Quin is attenpting to take this hearing.
These peripheral issues about safety and the types of
people conmng in here are absolutely irrel evant.
There's a very narrow question before you. W think
that if it's properly directed we can get to the
substance of our claim

CHAI RVAN GRIFFI'S: | appreciate that.
It's well said. Yes, we will direct any sort of
testinmony to the specifics.

MR TEMPLE: Can | ask? | need to use
the restroom | just got back from Africa yesterday.

CHAI RMAN GRI FFI'S:  Yes, let's take five
mnutes. Of the record.

(Wher eupon, the foregoing matter went off

the record at 4:02 p.m and went back on

the record at 4:09 p.m)

CHAI RVAN GRIFFI'S: On the record. Let us
nove on then. M. Qin, | think it is your mke to
speak to the next issue.

MR QU N Yes, may | just to nake sure

that you all have the |latest requirenents for
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tinmeliness. | don't know that you have the order of
t he Zoni ng Comm ssion. But just to nake sure that
you have it.

CHAIRMAN GRIFFIS:  Is this the known
shoul d have known 60 days order?

MR QU N Yes, and it also has a ten day
requirenent.

CHAI RVAN GRI FFI'S: W have reviewed it
but it would be handy to have it right in front of
us.

MR QUIN. This argunment will not take
| ong except it does require in order to deal with the
factual part of it witness taking. So | would call a
coupl e of witnesses on this particular one but only
going to the issue of tineliness. The genera
requi renent as you know in the new |l aw that's been
passed is an appeal shall be filed within 60 days
fromthe date the person appealing the adm nistrative
deci sion had notice or know edge of the decision or
reasonably shoul d have had notice or know edge of the
deci si on conpl ai ned of whichever is earlier.

The ANC 5B which we can show by testinony
and it's also in our Statenment of Facts in the
affidavit that is at Exhibit Qand also in the

chronology that is filed with you has known for the
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approval of this use for over a year. There was a
neeting which as the record shows on April 18, 2002
at which the Bannum peopl e nade a full presentation.
That' s nine nonths before the appeal was filed wel
af ter Bannum had si gned whi ch when that appeal was
filed it was filed well after Bannum had signed its
contract with BOP, had undertaken reconstruction
conversion, alteration of the building.

Now | do want to note for the Board's
consideration that there is also a separate provision
here whi ch appears to be applicable. Frankly I'm not
sure that it is but I would argue that it probably is
which is under Section B. It says "If the decision
conpl ai ned of involved the erection, construction,
reconstruction, conversion or alteration of a
structure the foll ow ng subparagraphs shall establish
the latest date."” That says "No appeal shall be
filed later than ten days after the date upon which
the structure or a part thereof in question is under
roof ."

Now whet her that's applicable or not, |
woul d have to tell you that this is a new provision.

I don't know but it clearly is there for a reason.
In this case, we don't have to reach that because the

facts will show that the ANC 5B was aware of the
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approval and of the entire use as early as February
2002 but clearly April 18, 2002. To that extent, |
would i ke to call witness on that point. | have two
wi t nesses and both will be fairly brief.

MEMBER ZAI DAN: Before you do that, M.
Quin, really quick

MR QUIN Yes, sir.

MEMBER ZAlI DAN: Just because | have a ton
of paper up here and | couldn't read the copy. Wen
was the permt issued? Was it Decenber 27

MR QU N There were two pernmits, one in
Decenber and January 2003.

MEMBER ZAlI DAN: The first one was in 2002
and the second one was in January 2003.

MR QUIN Yes, sir. That's the building
permt. The ruling which gave the approval goes back
and there are two.

MEMBER ZAI DAN. This is the countersigned
| etter you are tal king about.

MR QUIN. Yes, Mchael Johnson, Zoning
Adm ni strator.

MEMBER ZAlI DAN. What exactly do those
letters nmean? Can that be used as an assurance for a
contract on a piece of property when you see a letter

i ke that? What kind of weight do those types of
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| etters have?

MR QUIN. We have used that all the tine
for satisfaction of the |enders due diligence. It's
a question of signature. |If he didn't agree, he
couldn't sign.

MEMBER ZAI DAN. But is it binding? |Is
sonmebody were to revise general aspects of a plan so
t hey changed the side yard or sonething |ike that?
Wuld that letter still be binding to that?

MR QU N It would only be applicable to
the aw that existed as of the date of the ruling.

CHAIRVMAN GRIFFIS: O to the law that it
actually addresses in the letter.

MR QU N Yes, it couldn't bind anyone
with regard to sonething that happened afterwards.

CHAIRVAN GRIFFI'S: If | understand your
guestion directly, is that the officia
adm ni strative decision that should be appeal ed?

MR QU N Absolutely. W have appeal ed
many decisions. |In fact this Board has heard many
cases and | will gladly furnish for the record if we
need to do that copies of decisions by the Board that
related to rulings in the sane formthat this is
used. W routinely give opinions to | ending

institutions for mllions of dollars. Wat do they
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ask for? They ask for a countersigned letter by the
Zoning Adm nistrator or an official of the building.

MEMBER ZAI DAN: Right but the probl em
that I'mstruggling on that is a countersigned letter
could deal with yeah generally you can build a bank
in this zoning district but it doesn't get into nore
specific design details |ike sideyard height, court
requi renents that often get appealed to this Board.
I"'ma little concerned to judge this kind of genera
approval letters as sonething that we're going to
accept as an official decision when we get appeals
based on very mnute details of plans all the tine.

MR QU N | understand. The specific
use here is the only question. This was an existing
buil ding. | can understand exactly what you are
saying. |f there were approval of one part of it and
it didn't approve the other part, you would be
absol utely correct.

But that's not what we have here. Wat
we have is the question of use in the CM2 district of
a tenporary correctional facility on | eased property
not to exceed a period of three years.

MEMBER ZAI DAN:  |'m gl ad we di scussed
that but | don't want to hold up your case.

CHAl RVAN GRI FFI'S: M. Hood.
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COWM SSI ONER HOOD: M. Chair, I'm

| ooking here at the appeal which the ANC is

appeal ing which is dated Decenber 12. They obviously
filed this on January 24, 2003. First of all, I'm
goi ng back to ny statenent again, M. Quin. | have a
problemw th you basically down here defending the
Governnment's case. | want to make sure to put that
on for the record. | don't think we need to go back
personally, M. Chair, to a letter signed by M chael
Johnson Decenber 11, 2000 and anot her countersigned

| etter Novenber 21, 2001. The ANC has made it clear
in the applications to this office that they are
appeal i ng the deci sion which was dated Decenber 12,
2002 which is perfectly within the regul ations of the
Zoni ng Conmi ssi on.

CHAI RMAN GRI FFI'S: It has been
articulated. M. Qin understands the hurtle he has
to get over by these comments. W still need to have
t he argunent because M. Quin is setting up the
argunent that it's not the permt that is the
official admnistrative decision but rather these
letters fromthe Zoning Adm nistrator that said that
it was all owable. Wether you agree or not, why
don't we just let themexplore it and then we can

have argunents on both sides and then we can act.
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COWM SSI ONER HOOD: Let nme ask this, M.

Chair. Should M. Quin be defending?

CHAIRVAN GRIFFI'S: It's his notion.

COW SSI ONER HOOD: | just have a problem
with that to be honest.

CHAI RVAN GRI FFI'S: | under st and.

COW SSI ONER HOOD: | don't know where to
go for it but I have a problemw th himdefending
this.

MR. TEMPLE: A point of information. |Is
it possible because we know that we can Iimt these
argunments to ten mnutes or so just to quantify the
argurments so we can nove forward? To spend a half
hour or 45 m nutes on each argunent does a disservice
to what we need to discuss. W can articulate our
position in five mnutes quite frankly.

CHAIRVAN GRIFFIS: | wish it was that
clear. M concern nostly is that we have an
understanding fromthe Board of exactly what we are
bei ng asked to do and what we're noving ahead on
doing. Yes, we can try and pick up the speed but
there is a ot of conplication.

M. Hood is bringing up an interesting
point. An appeal is different than a public hearing

of what we do nost and the ngjority of what we do.
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The dynam c of appeal is totally different in the
rules and all that we need to look at. It is nuch
nore | egal as we are not attorneys up here for one.

| don't mnd having a little bit of error of tine to
make sure that the Board nenbers are clear on the

i ssues.

MR. TEMPLE: In that respect, the only
reason | underscore that is because ultimtely before
we | eave here today apparently we're not going to
reach the substantive questions because of the
procedural argunments. There is a significant
guestion here loomng relative to the opening of this
facility which is vested in this Board. To the
extent that we spend this kind of tine | would only
hope because this conmunity is waiting tw nonths,
now t hree nonths and there are a couple of courts
waiting for this Board to rule that you m ght
consider that in terns of when you schedul e the next
hearing. That's all.

CHAI RVAN CGRI FFI'S:  Now you nade it al
the nore inportant knowi ng now there are courts
waiting on us. W have to take nore tinme to nake
sure we're doing everything absolutely correctly.
The pressure is on, gentlemen. M. Qin, let's do

this expeditiously.
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MR QUN | really amtrying. M. Hood,

' m def endi ng Bannuni s position. Bannumis the
| essee of property who has expended | ots of nobney and
effort to this.

MR, TEMPLE: | would object to this.

This is extraneous. W don't need to get to this.

MR QUN | think I have to respond to
M. Hood. I'mnot defending in a sense the D strict
as a district. I'mdefending the ruling that all owed
us to proceed. | think I have every right.

COW SSI ONER HOOD:  Poi nt wel | taken.

MR, QUIN. Just as the ANC

COW SSI ONER HOOD:  You won't hear ne
mention that anynore. Your point is well taken. W
can nove on

CHAIRVAN GRIFFI'S: Ckay. | wll have us
aware of that in ternms of this is not irregular in
terns of appeals that in fact the property owner
representative is often the nore vocal. So why don't
we continue?

MR. RUSHKOFF: On behal f of DCRA, | just
want to say that we've nmade a tactical decision to
address this appeal on the nerits. | don't want this
to be taken as | ack of vigorous representation of the

District's position. W can vigorously represent our
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position without attacking the ANC s ability to even
rai se the issue to the BZA and that's a choice that
we' ve made.

CHAIRVAN GRIFFI'S: Well said. Then there
are different strategies for all those in

participation. There it is. Let's nove forward.

MR QU N | have a question for the
Chair procedurally. | want to be as efficient as
possible. | finished arguing and outlying this
argunment. | have not called a witness. Rather than

calling a wtness for this one and then calling a

W t ness back again for the |ast argunent, why don't |
just go ahead and outline the last argunent and then

the witness on estoppels and | aches. That why at one
point | can get that before the Board and don't have

to call himback tw ce.

CHAI RVAN GRIFFI'S: That's perfectly fine.

Let's do that.

MR QUIN  Okay.

MR. TEMPLE: Excuse ne, please. | don't
think that this notion requires an witness. |'m
going to underscore that. The issues here based on
their subm ssion and once we have the opportunity
before a witness is called that we woul d have the

opportunity I do not think that it's fair to the ANC
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on a procedural question that they have a sub-hearing
on the question which is going to further delay this
i ssue. Before that decision is made, | would just
briefly hope that we have an opportunity to be heard.

CHAI RVAN CGRI FFI'S:  You absolutely w |
have an opportunity. The point bringing up actually
if he calls witnesses, they are open to cross
exam nation. |If we can conbine it all together,
unl ess you have burning questions imedi ately on the
i ssue and the information that's com ng forward, what
I would Iike to do is just have himcontinue and then
we go to you in terns of the trial

MR. TEMPLE: That's fine. No objection.

CHAI RVAN GRIFFI'S:  There is an objection
to the witness being called but |let's proceed through
your overview and then we'll get to that.

MR QU N If we do object, I would ask
for a stipulation. |If he stipulates, I won't cal
t he witness.

CHAI RVAN GRI FFI S Ckay.

MR QUIN. The fourth and final basis of
the notion to dismss is estoppel and | aches as set
forth in our brief at pages 11 through 13. | want
you to |l ook specifically at the affidavit that's at

Exhibit Q attached. The elenents of estoppel to be
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very specific as outlined are (1) the applicant
proceeded in good faith; (2) the affirmative acts of
the District here, the rulings: (3) the reliance upon
the actions wth substantial change in position and
expensi ve i nprovenents; and (4) the equities favor

t he cl ai mant.

W believe that we neet all those tests.
The process is clear. The rulings are clear. The
expenses are carried out in M. Lowy's affidavit so
I don't need to get too nuch in detail on that as far
as his testinony. The public benefits to society are
very strong as Judge Kravitz stated. This is very
interesting. | hope you all have digested the
Brawner case which is ny first exposure to this type
of activity where | was on the other side trying to
stop a facility where the Court of Appeals ultinmately
said it was the BZA s responsibility.
In that opinion, they tal k about the

i nportance of having correctional institutions |ike
this. Then Judge Kravitz quoted that provision out
of the Brawner decision which of course is an exhibit
that we've attached and then said these benefits are
even greater inportance now due to the recent
federalization of the District's crimnal justice

system and the results of incarceration of our
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convicted felons in Federal prisons around the city.

Then | put in which | think is true here
everybody wants them but nobody wants them around
them That's one of the issues the Zoning Conm ssion
has done and if we do get to the nerits we will cover
that point. Now |I've outlined the estoppel. |
haven't reached laches. | will just summarily dea
with that.

Laches is a species of estoppel that
deals with the om ssion to assert a right for
unreasonable I ength of tinme with prejudice to the
party who asserts |laches. W think that's clear here
that both these doctrines, estoppel and | aches, apply
to Appellant as they would to the Governnment if they
were taking a position to revoke our permt. But
t hey have not take that position and you've seen
their filings. | won't argue that.

But the Appellant had a clear opportunity
to file a BZA appeal a year ago and did not do so.
Bannum proceeded with its lease, its contract and its
construction and all the expenses that are l|laid out
in the affidavit and changed its position. For these
reasons, we believe that the appeal should be
di smssed. W are now on the two issues. You' ve

ruled on the first one, nanely aggrievenent. But
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tinmeliness and estoppel and | aches are the | ast two.

CHAI RVAN GRIFFI'S:  Are you finished?

MR QUIN Yes, I'"'mready to call the
first wtness.

CHAIRVAN GRIFFI'S: Going to the w tness
then in ternms of speaking of tineliness, they are
going to tal k about how there was an adm nistrative
deci si on brought before the ANC of which they woul d
have had cl ear and present know edge of in order to
proceed with an appeal .

MR QU N Yes, and I'll also call the
ANC chairman of 5B that was a previous chairmn.

CHAI RVAN GRI FFI'S:  Okay, M. Tenple.

MR. TEMPLE: First of all, if I can just
address the substantive question because it relates
to the need to call the witness. There are two
i ssues before you which I think the record clearly
shows. One is tineliness. The issue before you is
the permt that was issued on Decenber 12.

CHAI RMAN GRI FFI'S:  That's what we're
trying to decide.

MR. TEMPLE: The point of what happened
in Novenmber 2000 or Decenber 2001 is not relevant.

CHAI RMAN GRI FFI'S: Wiy?

MR. TEMPLE: Because if for exanple there
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wasn't any permt there wouldn't be any hearing.
There are two reasons. Let ne try to distinguish
them | think this gentleman has had anple tine.
Let nme just try and do it a little bit nore
succi nctly.

First, the Novenmber 2000 letter and the
Decenber 2001 |letter did not address the question of
a hal fway house. Those were one and one-quarter page
subm ssions where the District of Col unbia Governnent
a position which it will ultimately adopt when it is
sued by Bannum which the District of Colunbia
Governnment basically agreed that under 801.7(k) you
can have a comunity correction center. Nothing
nore. It agreed with that particular interpretation.

Bannum di d not disclose unlike in the letter dated

April 21, 2001 to Vincent Orange that it was buil ding
a hal fway house. Bannum did not disclose that the
hal fway house coul d accommpdate up to 260 peopl e.
There were lots of details that Bannum di d not
di scl ose and submt it was intentional. That is not
the kind of letter that this Board operated on.

The permt that was issued in Decenber
based on an application from Bannum further did not
state as part of their theory that it was a hal fway

house which is what's's at issue here. W have every
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right to challenge the permt. Anybody can chall enge
anything. This is specifically challenging a
particul ar decision of the Departnent of Consuner and
Regul atory Affairs. W are not challenging those

opi nions. Those are not rulings in our view. To the
extent that they are rulings they are Iimted and not
specific. W're specifically challenging a permt
that was requested and that was issued. W did it in
a tinely fashion.

CHAI RVAN GRIFFI'S: But the letters go
directly to what our jurisdiction is and that's
zoning. It's a letter fromthe Zoni ng Adm ni strator
that says as this was presented to the Zoning
Adm nistrator this is allowable for the place,
| ocati on and property of which is being proposed. So
it 1s an admnistrative action.

MR. TEMPLE: Well assume that it is and
assunme that you're right. 1It's of no nonent because
we're not challenging those letters.

CHAI RVAN GRIFFI'S: But that's what's at
i ssue i s whether you shoul d have.

MR. TEMPLE: Actually it's not at issue.

| respect your point. But to the extent that we
shoul d have chal l enged those letters, those letters

shoul d have been given publicly and distributed and
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to ANC 5 and say this is what we're doing. Now there

are some deal i ngs which you will hear about when this
matter is litigated on the substantive questions
about the relationship between Ms. Chapell e who they
are calling ?-

CHAI RVAN GRIFFI'S: Do you mean in anot her
court?

MR, TEMPLE: In this hearing. But the
point is if in the process of what they are
attenpting to do there are several actions taken by
DCRA.

CHAIRVAN GRIFFI'S:  Wiat | need you to do
is talk to ne and |'"msetting you up to do this. You
need to tell me why this isn't the officia
adm ni strative decision that the ANC woul d have known
about and woul d have appealed. Wy is it that they
noved to the permt? If you want to hold the rest of
the argunent, | aminterested in hearing how they can
substantiate that by their wi tness and how t hey can
show ne that prior to the permit that this was the
adm ni strative decision that should have been
appeal ed.

MR. TEMPLE: | go back to the point that
| made. |If one were to ook at the letters of the

Novenber 2000 and Decenber 2001 respectively, those
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letters at no point discuss the fact that this is a
hal f way house.

CHAI RMAN GRI FFI'S: | understand that.

MR. TEMPLE: To the extent that it
di scusses that it is a conmmunity correction center,
the District would agree and has testified that under
801.7(k) they are right. There was no basis or
reason to challenge those particular letters at that
time because it was not disclosed to the public that
it was a hal fway house just as in the pleadings
before you. It is nowhere nentioned by Bannum t hat
it's a hal fway house.

CHAI RVAN GRI FFI'S:  Cbvi ously the appea
itself is the argunent of hal fway house or not.

MR. TEMPLE: But that's significant as to
the question that you posed to ne.

CHAIRVAN GRIFFIS: It's very significant.

MR. TEMPLE: The question is why woul d
t hey not be prejudice by not having addressed those
two letters. The first point is that those letters
are general letters and not specific. The second
point is that along the way of the adm nistrative
process there is a permt. Thereis a Cof O

The ANC coul d raise an issue on the C of

O without raising an issue on the permt. The point
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being is that the fact or the stuff that you buy into
their argunent that fact that they did not raise
appeal s does not waive their rights to bring
chal l enges to the permt or subsequent C of O
process. It's any order. That's what your rules that
you have jurisdiction and they can be aggrieved by
any order. To that extent it is alnost sinplistic
that they filed their appeal within 60 days of the
Decenber 12 permt.

CHAI RVAN GRI FFI'S: | understand your
point. Let me correct one because | disagree with
it. An ANC or anybody can appeal any order. The
issue is and especially with now the new codification
of the Conmi ssion on tineliness, there is now a
tinmeline of which appeals are tinely. Say for
what ever reason - |'ll just use it as hypothetica
but to nake it very clear - this appeal fails. You
don't have recourse to go and now appeal the
certificate of occupancy based on the sanme facts that
are presented in this appeal. | may be m staken on
this. 1It's very aside issue which we probably don't
need to argue but there it is.

MR TEMPLE: Can | add because he
nmenti oned two other questions that are al so very

important, this notion of estoppel and part of it is
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| aches and part of it is equitable estoppel? He

repeatedly references Judge Kravitz and wi t hout any

response from anyone. Judge Kravitz's order was on a

prelimnary injunction and was an energency heari ng.

That case is still pending before Judge Kravitz.

What Judge Kravitz said in his decision is not

out cone determ native. Judge Kravitz has not issued

a final decision and it's pendi ng what happens here.
And we'll be back before Judge Kravitz.

There are two issues. One is on
estoppel. There are two el enents of estoppel and
counsel pointed themout to you. One is good faith.

The other is that there is an equitable favor in
their interest. Let ne just say to you that part of
our claimhere is that they are not bringing this in
good faith. The District of Colunbia and its
citizens and possibly the other agency and the other
individuals in this case have been ?- This is an
i ntentional action designed to anend the | aw de
facto.

No hal fway house in this city, no
community based residential facility can as a nmatter
of right locate in a CVM zone. They attenpted to
find a | oophol e which we think we can refute and in

the process their claimis not based in good faith.
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If wultimately it went to the highest court in this
jurisdiction and they have to hear this, this is our
position.

The second point is that | can't rob a
bank to feed ny baby. |If | rob a bank to feed ny
baby though it's in the public interest that ny baby
be fed the laws of this country say that | can't do
sonmething illegal to achieve sonmething that's |egal

CHAI RMAN GRI FFI'S:  Under st ood.

MR. TEMPLE: This entity can't cone into
the District of Colunbia and violate our |aws m nd
you at its own peril. The citizens of the District
of Col unbia had nothing to do with the fact that
Bannum submtted two letters that were very genera
and elicited a concurrence while at the sanme tine
knowi ng that it was doing a hal fway house and failing
to disclose that to the District of Colunbia.

Then conme before maybe a court of |aw
down the road and say listen we nmade a m st ake here
and now. W' ve spent all this noney. The equity
here, the interest is with the people and the | aw
The laws of the District of Colunbia should be
foll owed by anyone despite their noney, despite their
politics. So if you decide that the | aw was

vi ol ated, you should not rule with Bannum because
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t hey spend noney.

CHAI RVAN GRIFFI'S:  Well it brings up an
i nteresting point about whether this is strongly in
Claimant's favor. First of all, | would have to take
i ssue because you are taking a direction that | don't
agree with. Wen we | ook at estoppel, we do | ook at
whet her an applicant or the party acted in good
faith. It is based on good faith in terns of the
procedure, not that they are good people or they have
t he best things.

MR. TEMPLE: |I'mnot dealing with that.

CHAI RVAN GRIFFI'S:  That's ny hunor.

MR. TEMPLE: |'mdealing with the
pr ocedur e.

CHAI RMAN GRIFFI'S:  Then in terns of
acting in good faith on the affirmative actions of
the District, those letters are affirmative actions.

That doesn't go to the tine that is. Those are
affirmative actions by the Zoning Adm ni strator.
Bui | di ngs are desi gned and produced based on those
interpretations or rulings and then permts are
filed. So I am convinced of the two first argunents
of estoppel. The fourth you bring sone question to
which I think we can get to. There is obviously

expense that went into renovation.
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MR TEMPLE: M. Giffis, with all due

respect, with regard to the fact that you di sagree
with me if you ook at those letters and you don't
see the word hal fway house, there is no subm ssion.

CHAI RMAN GRI FFI'S:  That's what's under
appeal .

MR. TEMPLE: But the point I"mmaking to
you is that you're buying into an argunent and you're
telling nme that the District of Colunbia can wite a
general 2-

CHAIRVAN GRIFFIS: 1'll stop you there.
I"'mnot buying into any argunent. |'mreading an
official letter fromthe Zoning Adm nistrator of the
District of Colunbia that gave his ruling on the
zoni ng that based on whatever was presented to him
said that this was all owabl e and you can proceed.

MR. TEMPLE: What |'msaying to you, |I'm
not disagreeing with that. That letter is genera
and it does not state that we are building a hal fway
house or community based residential facility. It
says we're building a ?-

CHAI RMAN GRI FFI'S:  There is anot her
argument you can get to and you haven't.

MR. TEMPLE: Ckay.

CHAI RVAN GRIFFI'S: Don't keep throw ng
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hal fway house at ne because we haven't established
t hat subject to definition.

MR. TEMPLE: But that goes to the very
i ssue of good faith. |If they would have said for
exanple, sir, in the Decenber and Novenber |etters,
gentl enmen, |adies, we're building a hal fway house.
W also think it's a community correction center
Now you tell us what you think. In the subm ssion
t hat when we have an opportunity to address
prelimnary issues there were two people in Zoning,
M. Denzel Nobel and M. Kelly, who is no longer with
the city, both of them have given sworn statenents ?-

MR QUN M. Chairman, | think we are
goi ng into specul ati on now.

MR. TEMPLE: Excuse ne. My | finish?

MR QUIN | think we can't cite
somet hi ng.

MR. TEMPLE: May | finish and then can he
obj ect ?

MR QUIN. | object to what you're
tal ki ng about.

MR TEMPLE: | didn't finish. You didn't
let me finish. | never interrupted you.

CHAI RVMAN GRI FFI'S:  Actual ly you have.

But let's not banter about that. | note the
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obj ection and just conclude on that.

MR TEMPLE: | will. There is sworn
testinmony from Governnent officials that the District
of Colunmbia if they would known that this was a
hal fway house that those letters would not have been
i ssued as they were.

CHAIRVAN GRIFFI'S:  Right. And you bring
up the nanes and those are the new Zoni ng
Adm ni strators that were not the ones that nade those
letters. That's in the record actually.

MR. TEMPLE: Actually one of themdid
give an opinion on it on February 21.

CHAl RMAN GRI FFI'S: M. Nobel, is that
correct?

MR. TEMPLE: That's correct. But | can
proceed with the argunent of the unreasonabl e del ay.

We're tal king about citizens in the District of

Col unbia. The Board as you' ve noted and as they've
argued has a process to follow and it's based on
information. You have their mnutes. They had a
neeting and at their nmeeting they discussed the
permt. They decided that at that particular point
intime there is no unreasonabl e delay. They have a
benefit of information. M. Janmes as is indicated in

her letters and certainly in the court record | earned
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about this permt at a January 21 hearing. She filed
an appeal on January 22.

CHAI RVAN GRI FFI'S:  Very wel | .

MR QUN M. Chairman, | would like to
proceed if | coul d.

CHAI RMAN GRI FFI'S:  Yes.

MR QUN | just want to say we're
getting into an semantic gane.

CHAIRVAN GRIFFIS: 1"l say.

MR QU N Halfway house is not a
permtted use in the District of Colunbia Zoning
regul ati ons today except under adult rehabilitation
honme and tenporary correctional facility. That's
what the regul ations say. |'mnot nmaking that up.

But beyond that, zoning is about use. |
submt to you that if the ANC 5B knew one year ago of
the nature of the facility and that it had zoning
approval and did not take an appeal and then takes an
appeal nine nonths later, that it is barred from
doing so and that's not a tinely appeal. That's what
nmy witnesses will show.

CHAI RVAN GRIFFI'S: Let's get to that
t hen.

MR QUN | wuuld like to call M. David

Lowy. How do you want ne to set this up because
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there are people here.

COW SSI ONER HOCOD: | keep hearing the
substantial investnment has been made. | think it
needs to be clear and I don't want to get too far
into that just in case we're going to hear the case.

But | think it needs to be clear that the
substanti al investnment that has already been nmade is
a noot point because the applicant takes that on
their own risk.

CHAI RVAN GRI FFI'S:  Let ne disagree just
briefly on that in terns of estoppel. |If there was a
permt under the issues of |ooking at estoppel that
there was an action based on confidence in
adm ni strative, the issuance of permt would give you
the confidence to start building. Once the appeal is
filed, you are at your own risk. But there is the
notion of if there was expensive or permanent
i mprovenents based on the reliance, based on the
deci si on.

COW SSI ONER HOCOD:  Let ne say this, M.
Chair, we can agree to disagree. About these two
letters, I"'mvery interested and | don't know what
point that these two letters will cone out because
one of them says residential community correction

center and the other says residential conmunity
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correction center. | guess ny point is | would
really like to find out how anybody is supposed to
find out about this. | didn't see it in the
District.

CHAIRVAN GRIFFI'S: If | can interrupt you
for a mnute, let's elicit that point.

COWM SSI ONER HOOD: | want to finish that
poi nt because | want the answer. | don't want to ask
for it again.

MEMBER ETHERLY: M. Chair, let ne
pi ggyback on M. Hood's question because ny concern
with the testinony is this. Let's keep in mnd how
this all is being set out. One is you have an issue
of tinmeliness. |If you don't accept the issue of
timeliness, then you have estoppel and | aches as the
next step in this analysis. 1'll give this as an
i ndi cation of what | need to hear as we go through
the witness even though | don't think we're quite
t here yet.

My concern which starts where M. Hood
was just heading is if you go back to the regul ati ons
and you tal k about this issue of the order,
requi renent, decision, determnation or refusal as
bei ng the subject of what would be tinely appeal ed,

M. Hood's conment is really the crux of this issue
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her e.

I"'ma big fan of clarity and concrete
paranmeters here. Regarding M. Hood' s observation
about if the decision, order or requirenent, etc. is
represented by these letters, |I'mworried about where
the clarity is in terns of the notice going to the
community. Now we'll hear sone testinony about of
course subsequent activities that have happened which
should fill in the gaps on the notice. But ny
concern there is it creates in my mnd a very al nost
too fungi bl e standard for decision, requirenent or
or der.

| like the clarity of know ng that
there's a permt out there. Boom it was issued on
12/12/02. The permt got appeal ed on January 24.
Boom That's <clear for me. The standard that |
hear you arguing in terms of what constitutes that
order, requirement or decision I'mworried that it
gets us into quick sand where we then have to | ook at
totality of the circunmstances which is a wonderful
phrase that all of us lorries are famliar with from
that first year in |law school. That strikes nme as
bei ng somewhat unwor kabl e.

So that's the concern that |'m dealing

with. Hopefully the witnesses will help ne get there
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but part of ny concern is | don't knowif I even need
to hear fromthe witnesses yet on that as opposed to
t hat question of let's just deal with the basic of
what is the order or the decision that is being
appeal ed here. M. Hood said based on the
application that the appeal was the 12/12/02 permt.

The argunent is no that's not it. It was
t he sequence of letters and then subsequent events
t hat when you take themin their totality should have
put the ANC on notice that this was going to happen.

I"mworried about once again that quick sand.

MEMBER ZAI DAN. M. Etherly, so which
direction are you going in? Do you want to rule on
the tineliness issue now and let M. Quin put on
Wi tnesses in regards to the | aches and estoppel ?

Wi ch direction are you looking to go in? | have to
admt and | would be interested in hearing the
testinmony that he is going to put on but |I have a
pretty strong opinion about the tineliness issue.

CHAI RVAN GRI FFI'S:  Let's hear the
Wi t ness.

MEMBER ZAI DAN: Wy don't we go to the
W tnesses first?

MEMBER ETHERLY: I'mw lling to follow

the Chair's lead on this but I'"'monly to go so far.
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CHAIRVAN CRIFFIS: W're not going to

take a lot of time. A lot of what we get into is our
own deliberation. As | stated, | told M. Quin and
he's obviously aware that there is a high threshold
that he has to overconme and the witness is going to
direct us to that. But the faster we get through

t hat then we can nove on

MEMBER ETHERLY: | want to be very clear
here, M. Chairman, in our rush to get to the
witnesses. It's ny contention that | don't think
this inquiry goes to the witnesses yet because the
argunent of the Applicant is that you have to | ook at
the sumand total of the events that took place
t hroughout 2002 or 2001 that should have put the
community on noti ce.

MR QUI N No.

MEMBER ETHERLY: Let ne pause here and
we'll listen to the witnesses and then go.

MR QUIN. The very specific point is if
you |l ook at the new legislation that relates to
appeals. It says that the decision or know edge or
know edge of the decision they reasonably should have
had notice of the know edge. By our witnesses in a
nut shell what we are going to try to show with two

witnesses is that in early 2002, the ANC 5B knew of
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t he Zoni ng approval and knew of the nature of the
facility. At that time if they had a problem they
could have taken an appeal. That's ny point.

MEMBER ETHERLY: And that approval is
evi denced by the letters.

MR QU N Yes.

MR. TEMPLE: Excuse ne. Can | just say
as a caveat? We'll hear the witness but | just want
to say to the Board. It's our view that once you get
into this pseudo substantive issue you're ultinately
getting into an issue that you're going to hear down
the road. You ultimately have to nmake a
deternmination on the substantive question to get to
t he procedural question.

Utimtely and it's just a suggestion
that to the extent that you could decide to dismss
it now, once you open this door because there is sone
i ssues here about notice that are very inflammble
and that are going to be a little bit nore
protractive than you think. W're going to get into
a sub-hearing. That's one of the things that we
wanted to avoid.

CHAI RMAN GRI FFI'S:  Ckay.

M5. MOORE: M. Chairman, can | say

sonmething on that? A notion to dismss is a
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di spositive notion. So it is essentially a sub-
hearing if it's necessary. It nmay end the case.
There are states where they have notions judges and
that's all they do is hear notions, hear argunents on
notions, essentially hearings on notions. |If that's
what's necessary to decide the notion, that's what's
necessary. | think we need to go with it.

MR. TEMPLE: That's fine.

CHAl RMAN GRI FFI' S:  Ckay.
VHEREUPON,

DAVI D LONRY
havi ng previously been duly sworn, assunmed the
wi t ness stand, was exami ned and testified as foll ow
DI RECT EXAM NATI ON

BY MR QU N

Q M. Lowy, would you state your nane,
address and occupation?

A David Lowy, Executive Director of
Bannum Inc. | live at 2701 @l f Boul evard, Bel Air
Beach, Florida.

Q Wul d you describe to the Board just
telling your famliarity with the corrections
Facilities? Wuld you just describe briefly your
experience? | would like to submt to the Board a

copy of M. Lowy's résumé so you know t hat.
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A | have a Bachelor's degree fromthe

Uni versity of Louisville, a Baccal aureate degree from
Spaul ding Col |l ege and a Master's degree fromthe
Uni versity of Louisville. 1've been contracting with
the Bureau of Prisons, Departnent of Justice for 24
years.

MR. QU N. Do you have copies of that
yet? At sonme point, |I'd like to offer M. Lowy as a
expert in correction facilities.

CHAI RMAN GRIFFI'S: Let's take a minute
and we' Il just reviewthis.

(Pause.)

Is there any objection fromthe District
Governnment fromgranting M. Lowy expert status in
Correctional facilities?

MR. TEMPLE: Yes, there is.

CHAI RVAN GRI FFI'S:  Wait.

MR. TEMPLE: | thought you were asking
us.

CHAI RMAN GRIFFI'S: | '"m sorry.

MR. RUSHKOFF: |'mnot sure the rel evance
of his expert status to this notion. It mght be
relevant later on. |s the idea to consolidate this

with the nerits?

MR QUN | was trying to be efficient
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and if it cones to the point that we get to the
nerits then | would want to have himan expert.

CHAI RVAN GRIFFI'S:  Way don't we take it
up with the nerits so we don't confuse him

MR QUIN. Thank you. M. Lowy, would
you describe to the Board what BannumlInc. is?

THE W TNESS: Bannum operates community
correction centers under contract with the Depart nent
of Justice, Bureau of Prisons. Currently we have 17
contracts in nine different states.

BY MR QU N

Q How did you get involved with the
proposed contract for BOP at 2210 Adans Pl ace?

A The Bureau of Prisons puts out RFPs for
al nost every city in the country. They have a need
to provide community correction center services to
per sons who have been rel eased from Federal prisons
and who are serving their last four to six nonths of
their sentence in the community. The Governnent put
out such an RFP for Washington, D.C

COW SSI ONER HOOD: M. Chairman, excuse
me. |'mconfused. What are we doing? Are we having
a hearing?

CHAIRMAN GRIFFI'S: | think | understand

what M. Hood is saying.
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MEMBER ETHERLY: | do too.

CHAI RVAN GRIFFI'S:  First of all, all of
that is in the witten record which we all read.
That's inportant and we'll get to it. But | think
obvi ously, M. Quin, what you' re about to do | hope
is direct himimediately to this specific dates that
are actually on your schedul e.

MR QU N [I'mgoing to do two things
which | think is where the Board wants us to go. One
is to the tineliness and the second is estoppel and
| aches.

CHAI RVAN GRI FFI'S:  Right.

MR QUIN. Those are the only two. Did
there cone a tine, M. Lowy, that you were required
or you proceeded to notify the community of the
nature of the facility in order to proceed with the
contract ?

THE WTNESS: When | bid on the contract,
t he Governnent requires that | provide notice by
certified mail return receipt requested to the Myor,
Chief of Police and City Council person. On Novenber
30, | sent a certified letter return receipt
requested to Mayor Wllians, his Chief of Staff and
the Chief of Police of Bannums intention to operate

a comunity correction center at 2210 Adans Pl ace.
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On Decenber 11, we obtai ned Zoni ng

approval. On March 12, the BOP informed ne that |
negl ected to notify Council man Orange so | sent
Council man Orange a certified letter explaining what
Bannum does. The explanation is taken fromthe BOP
RFP. They give nme specific directions as to what to
tell a community that I"'mall about. W follow those
directions to the teeth.

On April 10, the BOP strongly suggested |
once again notify Mayor WIlianms, Councilman O ange
and the Chief of Police. | didn't ask why. | just
didit. On Cctober 31, we nmet with a conpany who
al so operates a daycare center in our building,
Hol i stic Services. W explained our program over a
t hree hour | unch.

Then on Novenber 26, we obtai ned Zoning
approval again after we had been awarded the
contract. W just wanted to shore up and nmake sure
everything was | egal and we could proceed. By the
way we were awarded the contract on Novenber 16.
Then after contract award and after all these
notifications where we explained exactly to all the
political officials what we did as required by the
Governnent, we were involved with the services of a

comunity organi zer, M. Janes Crawford, who said he
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wal ked t he nei ghbor hood door to door and he organi zed
some neetings. Those neetings took place on Apri
18.

CHAI RVAN GRI FFI'S:  What year?

THE W TNESS: 2002. W had four neetings
on April 18. W nmet with the Senior Citizens at the
Model GCties Wellness Center after issuance of a
public notice. The Bureau of Prisons was in
attendance. W expl ai ned our prograns. W answered
any questions anybody had about the program

On April 18, we also had a neeting with
three ANC | eaders and M. Rahi m Jenkins representing
the Mayor's office at the Washington Center for Aging
Servi ces.

BY MR QU N

Q Can you explain to the Board or identify
who was present at that neeting?

A Rhonda Chapell e was there. M. Bowser
was there. | don't recall the third ANC. The BCP
representative was there. Another representative of
Bannum and Rahi m Jenki ns who said he was there on
behal f of the Mayor's office.

Was ANC 5B incl uded?

| believe so, yes.

Q You can continue. First why don't you
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describe to the Board what you told them and what the
presentation was by Bannum at that neeting on Apri
18, 2002?

A We explained to the ANC | eaders that we
wer e awarded a Governnent contract and we had Zoni ng
as a matter of right. W were going to proceed. W
wanted to neet and work out any concerns or address
any issues that anybody in the community may have.

So the neeting was set up. At the neeting the
Mayor's representative suggested that some of the ANC
persons go tour one of Bannums facilities.

Again the reason this was recommended was
because we inforned the ANC we al ready had a contract
and we already had zoning. Before | can receive a
contract, | have to prove zoning. The Departnent of
Justice accepted those Zoning letters as proof of
zoning. They awarded the contract on that basis and
| proceeded. | explained it very clearly to the ANC

They al so wanted to devel op a nmenorandum of
under st andi ng because they knew | was com ng. W
wanted to get along and work wi th everybody.

Now, the trip to Olando, we flew two ANC
menbers down there. The ticket was $250 per ANC
round-trip, one day. One of them stayed over. W

had nothing to do with that. W just said we were
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going to fly you down in the norning and fly you back
in the afternoon. W bought two $250 tickets. That

was the extent of it. No other noney changed hands.

Q Wul d you proceed then with regard to
Exhi bit --
A Then we had another neeting on April 18.

We nmet the community organi zer after a public
announcenent. W net with the PTA and parents at
Langdon El enentary School. The BOP was in
attendance. They had three persons there to answer
guestions, to address any concerns anybody had. Then
on the evening of April 18, we also net at Harbor
Li ght after a public announcenent. That was with the
general nenbers of the conmunity and sonme ANC
menbers.

CHAIRVMAN GRI FFI'S:  Ckay. Actually, if
you don't mnd, we'll cut directly toit. Dd you
hand out copies of letters of the Zoning
Adm ni strator during your public presentations?

MR. LOARY: No, | don't recall that.

CHAI RVAN GRI FFI'S:  You nmde the statenent
that you were proceeding as a matter of right.

MR LOARY: Yes.

CHAIRVAN GRIFFI'S: Did you indicate even

t he specifics of you having a signed agreenent or
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concurrence with the Zoning Adm nistrator that this
is their right?

MR. LOMRY: Yes, | discussed the letters.

| didn't hand them out though.

CHAIRMAN GRIFFI'S: | see.

MR. LOARY: Again, that's the trip to
Ol ando. Wiy would they go down there? W flew them
down because they knew we were com ng. Everybody was
trying to get along. W were devel opi ng a nenorandum
of wunder st andi ng.

CHAI RVAN GRI FFI'S:  Ri ght.

COW SSI ONER HOOD:  Excuse ne, M.
Chai rman. M. Lowy?

MR. LOARY: Yes.

COMW SSI ONER HOCD:  This trip to Ol ando,
| have sone problens with that.

MR. LOARY: What is your problenf

COW SSI ONER HOOD: My problemw th the
trip to Olando is first of all you are doing
busi ness with ANC Commi ssioners. M. Chairman, |
know | may be going off on the wwong end because we
are going to have a hearing. But | would Iike to say
| have sone serious concerns about your doing
business in the city --

MR. LOARY: The Mayor's representative
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suggested the trip.

COW SSI ONER HOCOD: It doesn't make any
di fference.

MR. LOARY: | didn't suggest the trip.

COW SSI ONER HOOD:  But still. | would
hope - -

MR. LOARY: It was the Mayor's
representative.

COW SSI ONER HOCD:  Let ne just finish,
M. Lowy. | would hope that nmaybe the ANC
Commi ssi oners woul d have done like | did sone years
ago when they asked ne to go sonewhere as a
Commi ssi oner on this Zoning Conmm ssion and turn it
down.

(Appl ause.)

CHAI RVAN GRIFFI'S: Al right.

COW SSI ONER HOCD: | just say that
because | have some serious problens with this agenda
| see in front of ne.

MR, LOARY: \What, may | ask, is the
pr obl enf

COW SSI ONER HOOD:  First of all, the
trip to Ol ando.

MR LOARY: You don't think I notified

the community.
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COW SSI ONER HOOD:  No, | didn't say

that. Don't tell on yourself. | didn't say that.
I"mjust concerned about ANC Conm ssion --

MR. LOARY: M. Hood, the Mayor's
representative suggested that | fly people to
Ol ando. | bought two $250 tickets.

COW SSI ONER HOOD:  Let ne just ask ny
gquestion. On April 18, 2002, you said you nmet with
three | eaders of ANC. You only naned two.

MR LOARY: | don't recall the third one.

M. Bowser, who went to Ol ando, Rhonda Chapelle,
and | don't recall the third one. RahimJenkins
representing the Mayor, who was at the neeting,
suggested they go to Olando. | flew themdown to
Olando. W started devel opi ng a nenorandum of
understanding. That's how far along it got.

COW SSI ONER HOOD: M. Chairman, | don't
want to continue. 1'Il continue ny line of
guestioning if we proceed.

CHAI RVAN GRI FFI'S:  Right.

COW SSI ONER HOCD:  |I'm sorry.

CHAI RVAN GRI FFI'S: W shoul d obvi ously be
clear. Unless this is going sonewhere, we have no
jurisdiction over actions or what was taken on before

and whether it was in good intention or not. Anyway,
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it's good to know it all out there, but let's not get
bogged down.

MEMBER ZAI DAIN:  Actually, | have a brief
guestion. Wen you were at these neetings, did you
show any plans or did you show t hem anythi ng that you
were planning that you were doing with the site? |
know you stated that you were reusing an existing
buil ding. But did you discuss the letter that you
were given fromthe Zoning Adm nistrator? WAs there
anyt hing el se shown to the comunity?

MR. LOMRY: Yes, we had sone handouts.
The BOP passed out sone information. W inforned
them we had a contract, we had zoning, and we wanted
to work with the community. Again, that's why they
started devel opi ng a nenorandum of understanding with
t hat ANC

MEMBER ZAI DAIN:  Right. Cbviously,
zoni ng does apply to things |ike building plans and
what you are going to build and uses, so |I'mjust
trying to get what information related to that you
di spersed to the community. MJUs and trips to
O lando and all that stuff really isn't involved in
the Zoning Regul ations. That's just what |'mtrying
to glean fromyou

DI RECT EXAM NATI ON (cont . )
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BY MR QU N:

Q Let ne ask M. Lowy to respond to M.
Zai dain's question. How did you describe the use
that you woul d be meki ng of 2210 Adans Place, N E. ?
Were you tal king about the nature of the residence or
what your controls were? Wat did you describe to
t he ANC specifically?
A | described the layout of the facility.
We had proposed one big dormtory to hold up to 150
persons. The governnent has nmany standards. The
Departnment of Justice Bureau Prisons has many
standards on health facilities. You have to have one
wash basin for every six persons.
MEMBER ZAI DAIN:  They have program
requi renents that you have to nmintain.
MR. LOARY: Yes, in fact, we have about
200 pages of programrequirenents. | explained al
of that. | believe there was a schematic that we
passed out showing just a draft of the layout of the
facility because we had applied for our building
permt if | recall.
DI RECT EXAM NATI ON (cont.)
BY MR. QU N
Q Did anyone at any tine ask you for a copy

of any ruling?
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No.

But you described that you did get

Yes.

COW SSI ONER HOOD:  Approval from whont?
DI RECT EXAM NATI ON (cont.)

BY MR QU N

Did you say approval fromthe Zoning

Adm ni strator?

A

Yes.

MR QUN M. Chairman, |I'mtrying to

truncate this.

CHAl RMAN GRI FFI S; | under st and.

MR QU N | do have a procedural

question which | want the Board to guide ne on. |

could ask M. Lowy about sone of the issues that

would relate to the nerits, but |'mafraid if | do

that nowit gets it off kilter.

CHAI RVAN GRIFFI'S: | woul d agree.
MR QUIN Al right.

CHAl RVAN GRIFFI'S: W are very

specifically looking for --

(202) 234-4433

MR QUIN The time in this issue.
CHAIRVAN GRIFFI'S: Right, tinmng it.

MR QU N Nowl would like to ask to go
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to the estoppel latches questions if | may.
CHAI RMAN GRI FFI'S:  Okay.
DI RECT EXAM NATI ON (cont.)
BY MR- QU N
Q M. Lowy, based upon the rulings by the
Zoning Adm nistrator, the first one, M. Johnson, did

you enter into a contract with the Bureau of Prisons?

A Yes | did.

Q Was that letter a requirenent for that
contract?

A Yes, | had to prove zoning. Before the

Department of Justice will award a contract, you have
to provide proof of zoning. | subnmitted the letter.
They awarded the contract based on that letter.

Q Then why did you go back to get a second
ruling fromthe Zoni ng Adm ni strator?

A Just to reverify and nake sure there were
no probl ens because once we had the contract we
wanted to nmake sure we went forward as quickly as
possi bl e.

Q So the second ruling was subsequent to
t he contract but before construction.

A Yes.

Q Did you apply for building permts?

A Yes.
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Did you enter into a | ease?
Yes.

What is the cost of the | ease?

> O » O

The | ease is $5,200 a nonth plus CAM
charges. The CAM charges so far have averaged about

$1,500 to $1, 800 a nont h.

Q Did you proceed with construction?

A Yes.

Q How much has the construction cost you?

A As | sit here today, it's probably close
to $450, 000.

Q Have you paid taxes?

A Yes.

Q Paid for utilities?

A Yes.

Q What are your operating costs per day or

was that the nunber you gave?

A Vell, as we sit here, | have about
$450,000 into it. | haven't nmade a final paynent. |
believe it's $150 to the general contractor when we
get our Certificate of Occupancy. We have a |lot nore
that's going to happen between now and May 1.

Q If the ANC had filed an appeal in Spring
2002, woul d you have proceeded with your obligations?

A No.
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Q What woul d occur if you were not able to
proceed at this point with the contract?

A The governnment could find nme in default.

CHAI RVAN GRIFFI'S: Let's see if we can
keep it one person talking.

MR. LOARY: If | don't performa
government contract, | can be held in default. If
|'"mdefaulted, that can eventually | ead to debarnent
from doi ng business with the Departnent of Justice.
They are ny only customer.

MR. QU N. Thank you, M. Lowy. That
may be all because the other points you covered in
the affidavit. That conpletes ny direct exam nation.

CHAI RVMAN GRI FFI'S:  Ckay. Cross
exam nati on.

CROSS EXAM NATI ON

BY MR RUSHKOFF:

Q On behal f of DCRA, you described various
el enents of reliance. Could you just distinguish
bet ween the ones that were incurred prior to the
buil ding permt being i ssued on Decenber 12 and those

that were incurred afterwards?

A You are tal king about financial.
Q You nentioned various types of reliance.
You nentioned financial. You nentioned entering
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into a |l ease. You nentioned entering into a
government contract. | just want to clarify how nuch
of it was before Decenber 2 and how nuch was after
Decenber 2.

MR QUN O which year? 20017

MR RUSHKCFF: O 2002. The issuance of
the building permt.

MR QU N Hs testinony went to the
ruling as opposed to the permt.

MR. RUSHKOFF: | know that. That's why
"' m aski ng about the permt.

CHAI RMAN GRI FFI'S: So what were the
expenses and pernanent inprovenments that were nade
before the permit and after the permt?

CROSS EXAM NATI ON (cont.)

BY MR RUSHKOFF:

Q And any ot her aspect of reliance that you
woul d say would result in harmto the conpany if you
couldn't go through on the arrangenent.

A Bef ore Decenber 12.

Q | would Iike you to just lay it out
bef ore Decenber 12 and after Decenber 12, 2002. What
was before? What was after?

A Bef ore Decenber 12, we had a | ease.

Qoviously | didn't do any work to the building until
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I was issued a building permt. W had spent noney
on travel and the community meetings doi ng our

proposal , our proposal preparation work, and those

kinds of things. | don't have a dollar figure right
now. |I'msure | could break it down | ater
Q Prior to Decenber 2, you had the contract

wi th Bureau of Prisons.
A Yes.
Q If you hadn't gotten a building permt --

MR. TEMPLE: Decenber 2 of what year

pl ease?
MR, RUSHKOFF: 2002.
MR TEMPLE: Decenber 12.
CROSS EXAM NATI ON (cont . )
BY MR RUSHKOFF:
Q " msorry, Decenber 12, 2002. Prior to

Decenber 12, 2002, | take it you entered into the
contract with Bureau of Prisons. |[If you hadn't been
able to get a permt, would you have been in default

of your contract with the Bureau of Prisons?

A A building permt?
Q That's right.
A Yes because | had Zoning and they relied

on the Zoning.

Q You are saying that under the contract if
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you failed to get a building permt then you woul d

have been not only in default but subject to possible

debar ment .
A If | failed to performthe contract.
Q Under the contract, there's nothing in

there to protect you in the event that the governnent

deci ded for whatever reason not to issue a building

permt.
A No, once | sign a contract and based on
that Zoning, | had to performthe contract.
MR. RUSHKOFF: No further questions.
CHAIRVAN GRIFFI'S: M. Tenple.
MR. TEMPLE: Thank you
CROSS EXAM NATI ON
BY MR TEMPLE
Q Wul d you tell this panel again what the

date of your contract was pl ease?

A | believe it was Novenber 16, 2001.

Q You indicated that you had the | ease for
t he buil di ng.

A Yes.

Q What is the date of the | ease pl ease?

A | don't recall the date. W' ve been in

there for quite a while now.

Q In fact, wasn't that lease in litigation
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A ["mnot sure what it was. It was in
litigation, yes.

Q What was the date of litigation please?

A I don't recall the date.

Q That case was settled. Isn't that true?

A Yes, it was settl ed.

Q You couldn't do your contract until the
| ease issues were resolved. Isn't that correct?

A Not that | couldn't do my contract.
had to get into the building and do sone worKk.

Q You couldn't do the contract at that site

until the | ease issues were resol ved.

A

Q

Yes, we hadn't resol ved our | ease issues.

There was a settlenent in that case.

that correct?

A

Q
A

Q

correct?

O » O

(202) 234-4433

| believe so.

You don't know.

Vell, I'"'min the property, yes.
There was a settl enent. Isn't that
kay.

Does "okay" nean yes?
Yes.

What was the date of that settlenent?
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A That | don't recall
Q In fact, how long is your |ease for, sir?
A The | ease runs concurrent with the

governnent contract.

Q The question is howlong is your |ease

A I"manswering it runs concurrent with the
governnent contract.

Q How |l ong i s the governnent contract, sir?

A It's a two year base period and three
one-year options.

Q So are you telling us that your lease is
for two years with one year options?

A If I don't have the contract, ny |lease is
null and void, yes.

Q Can you explain please is your |ease for
nore than a three year period?

A My | ease runs concurrent with the
governnent contract. As long as | have the

governnent contract --

Q ' masking you a sinple question, sir.
A I'"ve answered it.
Q Are you saying your lease is for two

years with continued one-year options?

A Yes, it runs concurrent with the
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governnent contract.

Q You said that you nmet with the ANC. |Is
t hat correct?

A Yes.

Q Did you ever give any information to any
ANC menber whi ch woul d have indicated that this
particular site is a hal fway house?

A | expl ai ned what the program was.

Q The question is very basic, sir.

CHAI RVAN GRI FFI'S:  Actually, we're going
to cross exam nation of the testinony. | didn't hear
a lot of testinony about a hal fway house.

MR. TEMPLE: It goes to the issue. W
can't not discuss that issue because that goes to the
i ssue of --

CHAIRVAN GRIFFI'S:  You are getting into
the nerits of the appeal. You need to separate what
the notion is. The witness is being called to show
how t he adm ni strative decision was the letter and
that the conmmunity shoul d have known that was the
official district letter.

MR. TEMPLE: No, that's incorrect with
all due respect. You put our hands --

CHAI RVAN GRI FFI'S:  What do you nean

"that's incorrect?"
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MR TEMPLE: Well, it's incorrect. You

put our hands behi nd our backs. You tell the
comunity that --

CHAI RVAN GRI FFI'S:  For this notion, your
hands are tied in terns of addressing this specific
notion and the testinony. How are you going to cross
this witness when he didn't bring up hal fway houses
at all?

MR, TEMPLE: Wth your indulgence, it is
i npossible. If heis telling us that he met with the
community, had these conmunications with the
community, and that the community shoul d have known
what we are challenging today that it's a hal fway
house, then we shoul d have every right to ask him
whet her he ever told the community it was a hal fway
house.

CHAIRVAN GRIFFI'S: | didn't hear him
testify to that. | heard himsay --

MR. TEMPLE: W haven't heard what he
said. That's why | want to know.

CHAI RVAN GRI FFI'S: Let ne reiterate what
he said. His testinony was that he presented to the
community that they were noving ahead as a natter of
right in terms of Zoning and that they were relying

on the decision of the Zoning Adm nistrator that this
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was a matter of right.

MR. TEMPLE: However, the question is did
he tell the community. He said he relied on
sonmet hing. The question is what that sonething was.

CHAIRVAN GRIFFI'S: He was explicit. W
asked himthree tines fromthe Board.

MR. TEMPLE: He was explicit but he was
not detailed. |If for exanple his answer is | did not
tell the community that it was a hal fway house, then
their argunent falls |ike a rock. Then our argunent
is that we didn't know it was a hal fway house and
when we found out we filed this appeal. There's no
| at ches issue. There's no del ay issue.

CHAI RVAN GRI FFI'S: So make that argunent.

MR. TEMPLE: Well, that's the question.

MR QUN M. Chairman, | want to object
to this whole characterization as sonething as a
hal fway house. The use was described. Zoning deals
with use. That's what is really inportant to the
Zoni ng Comm ssion. They want to know what the use
is, what the nature of it is. Unfortunately, we're
getting into the nerits.

MR. TEMPLE: That is absolutely
preposterous. W mght as well walk out of here if

we can't ask that very basic question.
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CHAl RMAN GRIFFI'S:  You can't ask it if

the testinony isn't there under a sinple notion.

MR. TEMPLE: Unfortunately, | warn this
Board that when you open the door if | can't ask this
man whet her he told these people he net w th whet her
it was a hal fway house and get an answer, then --

CHAI RMAN GRI FFI'S:  Ask that questi on.

CROSS EXAM NATI ON (cont.)
BY MR TEMPLE
Q M. Lowy, did you tell the ANC
Conmi ssi oners when you net with themon April 18 that
what you were doing was a hal fway house?
A | explained to themthat it was a

community correction center and we had previously --

CHAIRVAN GRIFFIS: |I'"msorry, M. Lowy.

| can't have comments fromthe audi ence while I'm

having testinmony. It only distracts ne which neans |
have to stop and I'mgoing to have to ask again that
people reiterate their statement. So it's just a
waste of all of our tinmes. M. Lowy, please go
ahead.

MR. LOARY: At several neetings, |
provi ded excerpts fromthe statenment of work exactly
what we were. W're called a conmmunity correction

center.
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CROSS EXAM NATI ON (cont.)

BY MR TEMPLE

Q M. Lowy, | asked you a specific
guestion, sir.

A I'"ve answered it the best | can.

Q Can you answer it yes or no? Did you
tell the ANC Conmi ssioners when you net with them on
April 18 that what you were doing is a hal fway house?

A | explained the programand | called it a
community correction center.

Q Did you tell themthat what you were
doing was a communi ty-based residential facility?

A | explained the programand said that it
was a conmunity correction center.

Q You referenced a letter to M. Johnson.
You said that was a ruling. That letter is dated
Novenber 2000 | believe. |It's in your exhibits. |Is
t hat correct?

A I"msorry. What letter are you talking
about ?

Q The letter dated Decenmber 2000. It's
your Exhibit A Your attorney asked you about this
particular letter. Do you recall?

A Yes.

Q Did you ever neet with M chael Johnson,
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sir?

A No | did not.

Q In fact, you don't know what happened
when Ms. Brown net with M chael Johnson. 1Isn't that
correct?

A | know what | provided to Ms. Brown to

provide to M. Johnson.

Q
A

Q
Johnson?
A

Q
A

Q

Regul ati ons?

A

Q

What did you provide to Ms. Brown?
Excerpts fromthe statenent of work.

Do you know whet her she gave it to M.

| assume she did.
Do you know?
She told ne she did.

Are you famliar with D.C. Zoning

No |I'm not.

Did you at any point know before this

letter was sent what a community-based residentia

facility was?

A

Q
A

Q

No | did not.
Did you know what a hal fway house was?
No | did not.

Excuse ne. Let me nmake sure. You said

that before this letter you did not know what a

(202) 234-4433
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hal fway house was.

A In relation to Zoning, they call --

Q That wasn't ny question, in relationship
to Zoning. M question was do you know what a
hal f way house was.

CHAIRMAN GRIFFIS:  Well, it is in
relation to Zoning. You just asked himif he knew
the D.C. Zoni ng Regul ati ons.

MR. TEMPLE: That wasn't ny question,
sir. | know what my question was. M/ question was
for a particular reason. And |I'mgoing to ask the
second questi on.

MR QUN M. Chairman, |I'd like to
object to this line of questioning because there's no
basis that's been | aid that shows what a hal fway
house is in the District of Colunbia. |If that's
going to be the argunents on the nerits, then we'l]l
get to that.

CHAI RVAN GRI FFI'S:  Right.

MR QUIN But it's not a question now.

MR. TEMPLE: That's our point. W should
get to it. The case shouldn't be dism ssed because
there's no latches. W're bringing a --

CHAI RVAN GRI FFI'S:  So when are you goi ng

to rest.
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MR. TEMPLE: He asked 50 questions. |

asked seven.

CHAI RVAN GRI FFI'S: W don't have to match
guestions for questions at this tine.

MR. TEMPLE: M questions go the sane --

CHAI RVAN GRIFFI'S: M. Tenple, your cross
exam nation questions ought to be pinpointed so it
inforns the Board and pokes a little bit of holes and
starts maki ng sonewhat of your point.

M5. MONRCE: M. Chairman, can | --

CHAI RVAN GRI FFI'S:  Running down this
direction is --

M5. MONRCE: Can | interrupt for a
moment? If | amreading this correctly, | think what
M. Tenple is trying to get at is under the new
Zoni ng Comm ssion 60 day rule that his client did not
know and reasonably could not have known of the type
of facility.

MR. TEMPLE: Absol utely.

M5. MONRCE: But the way he's asking it
is going way off. You are cross exam ning. You have
to tal k about what he's al ready spoken about.

CHAIRVAN GRIFFI'S: | amvery clear on
what your point is, M. Tenple, so we don't need to

keep hitting it hone.
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MR. LOARY: | can respond to that.

MR. TEMPLE: Can | finish ny questions?

CHAIRVAN GRIFFIS: M. Lowy, she is not
cross examning you right now M. Tenple, other
guesti ons.

MR TEMPLE: Yes. First of all, | need
some gui dance from you because | have a problem

CHAI RVAN GRI FFI'S:  Ckay.

MR, TEMPLE: M problemis if he asked
himabout a letter and the letter is supposed to be a
ruling then the question of the very ruling and what
that ruling is on is at issue even for procedura
purposes. |If you are saying don't ask the pointed
guestion what was submtted to M. Johnson, what was
submtted to M. -- which is at issue what did they
know at that tinme, that's what this whole case is
about. | think that's fair gane. He asked a |ot of
guestions suggesting that there was sone noti ce.
What we are saying is there was no notice, not the
kind of notice that brings us here today.

MR QUN M. Chair, | think the record
clearly shows what he testified. He told the
nei ghbors at ANC-5B what the operation was.

CHAI RMAN GRI FFI'S: R ght.

MR QUIN Wat else can he do?
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CHAIRVAN GRIFFIS: M. Tenple, the point

in ny mind and the question is whether the comunity,
specifically the ANC, could have relied on those
letters as the formal adm nistrative deci sion.

MR, TEMPLE: |If that's the question, you
don't need any testinony. That's the point that |
make. To the extent that the door is opened and you
all ow the door to be opened on those questions, it's
fair ganme. | have every right to ask himabout the
guestions that he opened the door on; the letters,
the neetings, the trip to Florida, et cetera.

CHAI RVAN GRIFFI'S:  Yes, the letters, as
it was testified, stand on their own, and how t hey
were dealt with in the community is of issue, not
what was the actual interpretation or how the Zoning
Adm ni strator arrived at that decision. It is the
letter is standi ng and now what was the conmunity
supposed to do with it. It seens fairly clear to ne.

MR. TEMPLE: Al right. 1'Il try to be
as direct as | can.

CHAI RMAN GRI FFI' S:  Ckay.

CROSS EXAM NATI ON (cont.)
BY MR TEMPLE
Q M. Lowy, did you at any point in tine

gi ve copies of the Novenber or Decenber letters to
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any ANC nenber ?

CHAI RVAN GRIFFI'S: | asked that question.
CROSS EXAM NATI ON (cont.)

BY MR TEMPLE

Q Can you clarify that please?

A | don't believe I did.

Q Did you at any point in tinme specifically
discuss - | said "specifically discuss" - the

Novenber or Decenber letters with any ANC 5B nenber?
A Yes, | discussed that we had zoning as a

matter of right and I was awarded a contract on that

basi s.
Q That wasn't ny question.
A kay.
Q My question was did you at any point

specifically discuss the letters and their content
wi th any ANC-5B nenbers.

A | said we had zoning that was a matter of
right. That's what | said.

Q In the process of saying that to the ANC
menbers, did you say | got a letter approving it as a

matter of right and here's a copy of the letter?

A In fact, | think I even said | had two
letters.
Q Did you tell themwho the letters were
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fronf

A No.

Q Are you aware, sir, that the Bureau of
Prisons uses the terns "hal fway house" and "community
correction center" interchangeably?

MR QU N (Objection on the basis that no
predi cate has been set by that. If you want himto
answer it, it's fine.

CHAI RVAN GRI FFI'S:  No.

MR QUN | just don't think it's there.

CHAI RMAN GRI FFI'S: M. Tenple, your
position is well known. Your position is strong
enough unl ess Board Menbers believe that needs to be
elicited to establish M. Tenple's position.

MEMBER ETHERLY: M. Chair, we're at the
poi nt where there's a confort |evel with noving
forward on this particular question.

MEMBER ZAI DAIN:  Actually if | could just
chime in here. | would be curious to hear what
direction the rest of the Board wants to go in. The
confusion and the conflicts that we're seeing here
are indicative of the quicksand that we're going to
fall intoif we start getting into these types of
actions as an official action of the Zoning

Admi ni strator.
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CHAIl RMAN GRI FFI'S:  Okay.

MEMBER ZAIDAIN. If you want to debate
this, we can. | just don't see howthis is getting
us anywhere.

CHAIRVAN GRI FFI'S:  Okay. | woul d suggest
this. Let's dispense of the tinmeliness. There's a
notion to dismss based on tineliness. | wll
reiterate --

MR QUN M. Chairman, |'msorry. |
have one redirect question.

MR. TEMPLE: [|'mnot even finished ny
cross. This gentleman had a chance to do it. |
don't mnd stopping, but |I |like to have the benefit
of there are other questions or |et ne know where |
am We have sone questions that we're raising. |If
the Board is saying that we're ruling on the issue
based on what has been submitted, | have no probl em

But to that extent, there are other |ines of
guestions that we --

CHAIRVAN GRIFFIS: Right. M. Qin and
M. Tenple, | will but you both off because we're
exhausting what is a fairly clear issue for the
Board. 1'd like to put it to the Board right now
If | feel that the Board in its fairly brief

deli beration is obviously floundering for additiona
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information, we will reopen up this issue.

MR QUN I'msorry. | had Rhonda
Chapel l e, the ANC-5B Chairman, which | would ask
speci fic questions as to what she understood, what
was sai d herself as the ANC 5B Chair man

CHAIRMAN GRIFFI'S: | see.

MR QU N That to nme is gernane
specifically to the understandi ng.

CHAIRVAN CGRI FFI'S: Okay. Let's do that.

COW SSI ONER HOCOD: Before we go to that,
M. Chairman, let nme just ask M. Lowy a question.
You stated earlier that you should have gotten
notification fromthe ANC earlier. | understand al
of that. But I'mlooking through the file. You
received a letter. Wo is Stewart Rolls?

MR. LOARY: Stewart Rolls is the
Adm ni strator of Conmunity Corrections for the Bureau
of Prisons. He works for the Bureau of Prisons.

COW SSI ONER HOOD:  Who is Kathy Bal |l ou?

MR, LOARY: Kathy Ballou is one of
Bannum s operations directors.

COW SSI ONER HOOD:  So you had
notification in this Novenber 5, 2001 letter that the
Ward Five council menber had sonme issues who

represents the ward as a whole. M. Chairman, |'m
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pointing directly to his testinony.

CHAI RMAN GRI FFI'S:  Okay.

COW SSI ONER HOOD:  Your testinony was
that you didn't know for so long that the comunity
had i ssues or that there were issues out there.

Unl ess | need gl asses, this letter is dated Novenber
5, 2001. So you knew far in advance, M. Qin, of
what you just alluded to this norning. This is in
the file. 1t's here for the record. | don't
necessarily need a corment. | just wanted you to
know that it's here.

MR LOMRY: Wio is the letter addressed
to?

COW SSI ONER HOOD:  It's addressed to
Stewart Rolls --

MR. LOARY: He doesn't work for ne.

COMWM SSI ONER HOOD:  And it's copied to
your organi zation, Bannum |ncorporated. But you
just testified that you didn't find out -- Anyway, |
don't want to bel abor the point.

MR LOMRY: | testified to what?

COW SSI ONER HOOD:  Your testinony was
that you did not have any prior notice until whatever
dates were and forgive ne for not --

MR. LOARY: | don't recall saying that.
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COMM SSI ONER HOCD: Wl l, I'mpretty sure

that | recollect it.

MR QU N M. Hood, what | was trying to
elicit fromM. Lowy was ANC-5B specific action.
They are the Appellant in this case. That's what |
was trying to bring out.

COW SSI ONER HOOD:  But your question,

M. Qin, went to the general comunity even having

noti ce.

MR. LOARY: Noti ce.

COW SSI ONER HOCOD:  That was where you
went. | guess what I'msaying to you is there is

something in the file that states that the Ward Five
council nmenber who represents the ward --

MR QUIN. Had notice, yes.

COW SSI ONER HOOD:  Definitely had notice
because you sent hima letter and he responded back
officially on behalf of Ward Five.

MR QUIN  Yes.

MR LOARY: | sent hima letter in
Novenber 2000. |[|I'msorry, in March 2001

COW SSI ONER HOOD:  Ckay.

MR LOMRY: But | never said Council man
Orange supported the programor didn't support it. |

just went through a chronol ogy on what we did. |
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never represented that anybody supported --

COW SSI ONER HOOD: M. Lowy, let me cut
you off so that we can cut to the chase. |'mjust
going by what | heard. It's fromthis one Board
Menber's perspective. That's what | heard that the
notice was so far apart, but you were responded to in
a reasonable tinme. Anyway, M. Chair, we can
pr oceed.

MEMBER ETHERLY: M. Chair, that
conversation notw t hstandi ng, here's where | am
under stand where you are going, M. Qin, with this
wtness. It's been sonmewhat hel pful. [|'mjust not
convinced. |'mnot convinced we're going to get
further with the ANC. It would be ny position, M.
Chair, to nove denial of this notion as it relates to
| ack of tineliness for the appeal. | would invite a
second for that notion.

MEMBER ZAIDAIN. 1'Il second. |I'm
secondi ng the notion because as | started to say
hearing all of this dial ogue about what was going on
before the permt was issued and the probl ens that
causes is indicitive of the short plank we're going
to walk if we get into this situation. | appreciate
everything we're hearing here.

Qovi ously there was a di al ogue. There
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may have been m scommunications, this trip to

Ol ando, everything like that. | can appreciate al
of those problens, but there's a broader problemthat
we have to deal wth here. What was the officia

adm ni strative action that was definite and

appeal able? In ny mnd, nothing is definite until
that permit is issued.

| di sagree whol eheartedly with what M.
Qui n said about zoning being just about use. It's
not just about use. W hear things about side yards,
about pent houses, about courts. W had a case today
about the glass windows of -- and | know those things
aren't relevant to this case. But they did not
beconme irrelevant to this case until that permt was
i ssued saying you are going to rehab this building
and here's the use you are going to use it for.

We have problens with tineliness as it
is. As a matter of fact, we got into an interesting
case that dealt with an appeal that Holland and
Kni ght was involved in with regard to letters being
sent that said the permt has been issued, when are
you going to file. But the difference there is the
permt was issued. That official decision was nmade.

Permits were officially permtted. Plans were on

record that sonmeone could go and see exactly what was
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going on. All of this dealing with letters and
what ever may be rel evant in sone other court but not
her e.

CHAI RVAN GRI FFI'S:  Okay. Ohers?

MEMBER ETHERLY: M. Chair, just to piggy
back on M. Zaidain's comment. The reason why | took
this step, and I want to be very clear with the
Applicant and Counsel for Bannumas well as all of
the parties here. M concern with the interpretation
on the tineliness issue was that it does create a
qui cksand type of analysis that really brings in a
| ot of different circunstances and events that don't
get us the clarity of, as M. Zaidain said, what is
the actual firm point or decision or order.

From ny standpoint, the interpretation or
the clarity that needs to be in existence here, not
sinmply fromthe standpoi nt of the conmunity having
noti ce or the ANC having notice, but clearly | can
see the context work in the same way fromthe
st andpoi nt of any applicant that cones before this
Board with an appeal. The issuance of that permt is
a very clear, concrete, bright line event that can be
mar ked on a cal endar.

The workability of a rule that says we

had these additional letters of communi cati ons that
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were counter-signed -- Wien | first started going
through the file, the first thing | tried to | ook for
was the DCRA letters. Then | had to realize, you had
counter-signatures here. 1It's just not clean enough
for me. | don't want to speak for the Zoning
Conmi ssion here, but with that tinmeliness rule we're
| ooking for clarity and we're |ooking for a point in
which all parties involved can say | amin the safe
har bor now, | can now nove forward with this project.

The counter-signatures, the exchange of
docunents, the neetings, the conversations that took
pl ace over the course of a couple of nonths doesn't
give us that clarity. Wat we're struggling with is
where do you cut it off. Were do you say this is
it, this is the end, this was the |ast conversation
in which the ANC shoul d have been aware?

| understand that there was sone
addi tional testinony that you wanted to bring
forward. It was ny opinion, M. Chair, that it
wasn't going to informthis Board further. Once
again, it's not a step that |I take lightly, M. Quin.

| typically want to hear as nuch of an Applicant's

oral or as nuch of a noveance argunent as possi bl e.
But | just didn't feel that it was going to take us

to a definitive point here. That's why | noved

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

330
forward when | did, M. Chair, and | appreciate the

second of ny col |l eague, M. Zaidain.

MR QUN M. Chairman, | would like to
make a proffer though.

CHAIRVAN GRIFFIS: M. Qin, if I can
just cut you off because we do have a notion that's
been seconded so it's deliberation on a notion. It
woul dn't be appropriate to have interjections at this
time. Let me know, M. Hood, if we can table the
not i on.

COW SSI ONER HOOD: | think we want to
proceed in the fashion we're going. Let nme just
apol ogi ze to nmy col |l eagues for going back to the
Olando trip. Wen | | ook at people who are maki ng
deci sions for comunities and cities, sonetine -- and
sonetinme make it cloudy. That's why | said what |
said about the Orlando trip. Anyway, |'mready to
proceed, M. Chair.

MR QU N M. Chairman, could I just
note an objection for the record? W wanted to
proffer a witness on the specific issue of whether
t he ANC had notice of the nature of this facility and
whet her they had notice of the zoning approval.

CHAI RMAN GRI FFI'S:  Okay.

MR QU N If they did, |I understand that
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you may disagree with that. But | proffer that's
what the witness would say.

MEMBER ZAI DAIN: Would this testinony be
based after the permt was issued or prior to the
permt being issued?

MR QU N Prior to the permt.

CHAIRVAN GRIFFIS: Let's do this. | wll
stop this discussion as the notion is on the table.
M. Quin, obviously you are allowed to bring a
renewed notion or a reconsideration of our action.
But we are in deliberation. Although we have only a
few rul es and procedures to uphold, it's nice to hold
some of them sonewhat sacred and that is now with
this notion seconded and havi ng been spoke to.

Gentlenmen, we are nmissing a nore
fundanental issue of this aspect of the Zoning
Adm nistrator's letter. That is what was actually
the outconme that could happen if this letter stood on
its omn. For ne, this letter takes a further action.

That is the subm ssion of a permt. It needs to be
part of a whole that then would in fact create a
project. |If an appeal cane on just the basis of the
Zoning Adm nistrator letter, it would al nost be nute
on the face because it only exists on paper so |ong

as it can progress with an actual construction
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proj ect or devel opnent project.

The other issue that | have that gives ne
some pause. M. Quin has said it nunmerous tines and
there's two issues to it. There may be publicity of
the nature of the facility, but as this Board and as
community nenbers we know there is al ways great
descriptions of the natures of facilities. W don't
know and perhaps the devel opers don't know exactly
what it is until it has been totally approved by the
District. That would nean a permt and a permt
approval .

In fact, the letter substantiated the
i ssue of a matter of right devel opnment. How was one
to appeal the matter of right aspect of the
devel opnent process without a stronger admnistrative
or an actual admnistrative action that created the
construction project? Also, in addition, | would
have great concern if we did have the only
appeal ability as the tine starting wth the Zoning
Adm ni strator's letter.

Al t hough this building owner, Bannum has
done great steps in neeting with the community and
being out there fromtheir testinony and fromtheir
witten subm ssion, the Zoning Adm nistrator's

letter, | amnot aware that there is a public forum
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for themto be researched or to be known. | find
that basing a tineliness argument on the Zoning
Adm nistrator's letter I amnot in agreenent wth.
Wth that, et nme talk --

MEMBER ZAI DAIN.  Just to speak really
qui ckly on one other point I wanted to make. You
brought up sonmething that's definitely pertinent.
Sonmebody can take draft plans to a Zoning
Adm nistrator, get that letter, take it to the
community, whatever and then conpletely change the
pl ans and submt themfor a permt. That would be
very easy to do. There's nothing to prevent them
from doi ng that.

Then everybody thinks that something
conpl etely opposite is going to be built until after
that permt is issued. Once that permt is issued,
if there are going to be plans that are changed, you
have to get a new permt. So there's just no real
official decision until that permt is on record. W
have sone support on the notion. | just can't make
it clear enough that we would be walking a really
tight rope if we heard it this way.

CHAIRVAN GRI FFI'S:  Ckay. Anybody el se?
Then let me ask for all of those in favor of the

notion to deny the notion to dismss on the basis of
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tinmeliness signify by saying aye.

(Chorus of ayes.)

CHAI RVAN GRI FFI'S:  Opposed.

(No response.)

CHAIRVAN GRI FFI'S:  Way don't we record
that vote? Let nme just say one thing. Al appeals
are difficult. There is so nuch at stake, this not
bei ng unique in that aspect but certainly of utnost
i nportance. That's sonething obviously that this
Board wei ghs fromthe property owner and al so from
the community. |If | could ask everyone's indul gence,
why don't we take five m nutes.

MR QU N Could I just sonething note
for the record?

CHAI RMAN CGRI FFI'S:  Yes.

MR QUIN It's very inportant to nmake
the point for our case that we would have called a
W tness that would have said that the ANC-5B had
actual notice of the nature of this project, meaning
what it involved, the how it was operated, as well as
the fact that it had been approved by the Zoning
Adm ni strator, at least by a city official. It had
been approved. Secondly, if you cannot rely upon a
decision like that, you can't proceed to drawings to

get a building permt.
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MR. TEMPLE: QObjection.

MR QUN | think I have a right to put
the proffer on it so please do not interrupt ne.

MR. TEMPLE: Very well.

MR QUIN If a builder conmes in and they
want to build a building in the city and they want to
confirmthat they can build it as a matter of right,
they go to the Zoning Adm nistrator and say can we
build this building as a matter of right. That's not
building a permt process at all at that point.

That is a confirmation by the Zoning
Adm nistrator in witing upon which they rely, expend
noni es, proceed to building permt, expending
mllions of dollars on plans and process and
obligations to purchase property perhaps or to | ease.

That's why it is inportant to rely upon the Zoning
Adm nistrator's ruling. To just say I'msorry we
can't nmeasure it fromthat point nmakes a nockery out
of the process.

You have to have the ability to go to the
Zoning Adm nistrator and confirmthat this use is
okay so that | can then proceed to take the steps;
| ease, operate, contract, build, and proceed with the
building permt. Under what |I'mhearing, aruling is

not effective but a permt is.
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CHAI RMAN GRI FFI S: No. | under st and

that, M. Qin.

MR QUN If I"'mmsstating this, | hope
| am because | don't think it's right.

CHAIRVAN GRIFFI'S: | don't disagree that
there is great reliance on the Zoning Adm nistrator's
|etter and there should be. That is what you proceed
with to permt. Then there is a difference as to
when we | ook at an appeal is tinely and what starts
the clock. Although this is new, the Board has sone
experience with it. It has to be --

MEMBER ZAIDAIN. M. Chair, | hate to
i ndul ge this argunment because the deci sion has
al ready been made. | don't think what M. Quin just
said is what we just ruled on. W're tal king about
when it is supposed to be file. Under your scenari o,
if a ZA issues a letter saying we're fine with this,
then your fictitious conpany starts devel opi ng
draw ngs and all of that stuff and devel opi ng rea
estate, under your theory that you just stated, then
a community or whonever can file an appeal and stop
you at that point and you are not going to be able to
go any farther.

MR QU N That's not what |'m saying.

MEMBER ZAI DAIN:  That's what |'m hearing
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you say.

MR QU N [I'msaying that if the ANC or
t he organi zati on knows of that ruling, which the
rul es thenselves say if they had reason to know of a
ruling then they nust take the appeal fromthat
poi nt. Reasonably speaki ng, that ANC coul d have
taken an appeal in April or May 2002. It did not do
so. That's what the regul ati ons say.

MEMBER ZAIDAIN:  No, | knew I shoul dn't
have said anything. W'Il agree to disagree, M.
Chai r.

MR. TEMPLE: Since he made a point for
the record, it's inportant that we respond. |If he
woul d have put on Ms. Chapelle, we would have argued
t wo t hings.

CHAI RVAN GRI FFI'S:  Ch gosh.

MR TEMPLE: One is that --

CHAI RVAN GRIFFI'S: | thought we saved
time not having that w tness.

MR. TEMPLE: Since he made it for the
record and if it goes up on appeal, it's inportant
that the record show that she and Bannum vi ol at ed
District of Colunbia election |laws relative to --

CHAI RVAN GRI FFI'S:  That's out of our

jurisdiction.
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MR. TEMPLE: But it goes to bias.

CHAI RVMAN GRI FFI'S:  There's nothing we can
do with that.

MR. TEMPLE: Excuse ne. It goes to bias
in terms of our notice. And we would have al so shown
by way of a separate docunent that the bias goes far
deeper than that. That goes to whether the ANC knew.

There is docunentation that the ANC was not given
information that they had given to Ms. Chapelle.

CHAI RMAN GRI FFI'S: Okay.

MR. TEMPLE: Nothing further in that

regard

CHAl RVAN GRI FFI'S:  Were | was --

MR QUN W still have the notion on
est oppel --

CHAIl RMAN GRI FFI'S:  Yes, we have the
est oppel .

MR. QU N Reliance upon the approval
that allowed us to proceed to building permt.
CHAI RVAN GRI FFI'S: | ndeed.
MR QU N [|'ve taken testinony on that.
It's in the affidavit. |If there are questions about
the affidavit which clearly shows that he relied upon
the ruling and if there had been an appeal that he

woul d not have proceeded.
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CHAl RMVAN GRI FFI'S: R ght.

MR. TEMPLE: Are we going to argue that
i ssue when we cone back?

CHAI RMAN GRI FFI'S:  Yes.

MR. TEMPLE: Thank you

CHAI RVAN GRI FFI'S:  Just give ne the
section of the affidavit, M. Quin.

MR QUN It's Attachnent Q of the
notion to dismss.

CHAI RMAN GRI FFI'S: Okay.

MR. QU N The last exhibit.

CHAIRVAN GRI FFI'S:  Exactly. Let's take
five minutes and stretch our legs. Of the record.
(Wher eupon, the foregoing matter went off the record

at 5:40 p.m and went back on the record at 6:01

p.m)
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E-V-EENI-NG S-E-S-S-1-ON
(6:01 p.m)
CHAIRVAN GRIFFIS: On the record. Very
well. Let's reconvene. W have one nore section of
the notion to dism ss before us.
MR QU N M. Chairman, | have one
question for the Board. M. Hood referred to a
letter addressed to Stewart Rolls at BOP. | can't
find it in the record. | don't know where it is. |
wonder if he could tell nme where it is in the record.
COW SSI ONER HOOD: To save tinme, M.
Chair, proceed and once | find it again | wll let
you know because | held it up.
MR QU N | knowyou did. |'mjust
trying to find it. | couldn't find it in either --
COW SSI ONER HOCD:  Let's go ahead and
proceed. |'Il look through this nmaterial and try to
find it for you.
CHAI RVAN GRI FFI'S:  Ckay. M. Qin, do
you have additional argunent to estoppel and | atches?

MR QUIN. Yes, | have been over nobst of

CHAIRVAN GRI FFI'S:  Right.
MR QUN | don't want to bel abor this.

The el enments of estoppel and | atches are very clear.
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CHAIRVAN GRIFFI'S: Right. Before you

proceed, I'mlaying it out here. W're at 6:00.

This is what | would anticipate. | amgoing to hear
cl osing argunents on the notion for estoppel from M.
Qin. Then we wll hear argunents either in favor or
in opposition of course of that notion aspect. Then
the Board will entertain action at that point.

My anticipation is that will finalize our
proceedi ngs today. W can change that idea, but
dependi ng on the outconme of that, we would then
assess on what the next step would be. M. Hood, do
you have the letter?

COW SSI ONER HOCOD: M. Chai rnan, yes,
it's Exhibit 21. As | stated earlier, it was
addressed to M. Rolls and it was copied to Ms. Kathy

Bal | ou, Senior QOperation Director, Bannum Inc.

MR QUN I'msorry, 21 to what? | only
have 20.

CHAI RVAN GRIFFI'S:  That's actually our
file.

MEMBER ZAIDAIN: It's a separate exhibit
nunber 21.

COMM SSIONER HOCD:  It's a little packet
like this that's in the file.

MR QU N Ckay. Thank you.
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CHAI RVAN CGRI FFI'S:  Wen was it stanped

in, M. Hood?

MEMBER ETHERLY: It's part of a
subm ssion that was dated April 21, 2003 in terns of
bei ng received. The cover letter is a letter from
Council Menber Orange to the Ofice of Zoning dated
April 17, 2003. That's a one-pager. Then after that
letter you will find the Novenber 5 Stewart Rolls
letter.

MR QU N So it canme in yesterday.

CHAI RMAN GRI FFI'S:  That's correct.

COW SSI ONER HOCOD: It cane in yesterday,

but the letter was recei ved soneti me around Novenber

5, 2001.

MR QUN Al right. M. Giffis, as |
said, | don't want to belabor this. Wat you are
real ly tal ki ng about overall in estoppel is two

different things. You are tal king about good faith
reliance upon an approval given by a district
of ficial and action upon that in terns of substantia
i nprovenents or obligations. The last part of it is
the equities support are in favor of the C ai mant.
That goes to estoppel.

In this case, we believe that it applies

for a nunber of reasons. The process was clear. W
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under st and what was before the Zoning Adm nistrator.
We know that the ruling was relied upon and that it
was those two letters. Wiile there's been sone

di scussion as to the nature of a letter as opposed to
a permt, the fact of the matter is that it is a
confirmation of the right to use that property as a
tenporary correctional facility in a CM2 zone.

There's no two ways about that. That's
what Bannumrelied upon. |In reliance upon it, as you
have heard, they entered into a contract, a | ease,
capital costs, all of that which is in the affidavit.
I don't want to bel abor that, but that's over a half
mllion dollars. In ternms of |oss of contract, as
the affidavit says, we're tal king upwards of $13
mllion.

On the public benefits, that is the
relationship to society and the favor of it, what is
so interesting to me in this case is that we're
tal ki ng about an industrial zone. W're talking
about a CM zone to be nore accurate. Wat zone in
the city is better suited for sone use, that is that
residential neighbors m ght have a problem wth.
There's not any other zone. This is permtted as a
matter of right in the CMand M zones.

We're not tal king about a residentia
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zone. Even an adult rehabilitation center or hone is
permtted ina CG3, C4, and C5 as a matter of

right. W' re talking about a tenporary facility. |If
we get to the nerits, which | hope we don't, the
point is that the public needs these facilities. W
put two cases in the pleadings, in our notion to

di smi ss.

W also filed the Brawner decision. W
guoted Judge Kravitz. The point here is this is a
necessary method of reintroducing those who have
commtted crines and al beit those that are limted in
scope in terns of what they put back in the
community. There has to be some way to deal with
this to | et people cone back into our society.

That's in the public interest | would submt. All
the court decisions that we have cited have said the
same thing. So those are the four elenents. W

t hi nk we have net all of those.

I want to nmake it clear that the estoppe
argunent is going to two points. One is the vesting
of the right on the basis of the rulings as we have
proceeded and the permts. The other goes agai nst
the ANC for not having taken sone action earlier than
it did. That's not the same as tineliness. This is

in latches. W'Il nmove into | atches.
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Latches is a species of estoppel where
you can consider the chain of events. WM. Etherly
referenced sonething that he called "quicksand" or
sonmething |ike that. When you got into an area, it
was not that precise for him But in latches, that's
what you deal with. You deal with the entire pattern
of what has happened from beginning to end and see if
there is a reason that a chall enge shoul d have been
made or sonet hing shoul d have been done in the
opposite way prior to the reliance.

In this case, clearly Bannumrelied upon
a permt over a period of tine. There was no
chall enge to that until after the permt was issued.

At that point, there was al ready the conmtnent to
all of the other capital expenses that | have talked
about. As | said before - and this does tie in a
little bit with tineliness - the Appellant had an
opportunity earlier.

In fact, Caroline, we could give to the
Board copi es of the Goto decision and the Weck
deci sion especially on |atches. Those cases are very
clear. They are saying that the biggest point of
| atches is the expenses and the change of position
that the d ai mant has made on the basis of a ruling.

That's the way we see the case.
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We think that the city has been

appropriately in their process and that we could rely
upon that in good faith. The ANC-5B clearly knew
about this process. No matter what you say, whether
it was tineliness in terns of the appeal, they
clearly knew about the nature of this facility back
in April 2002, a year ago.

As M. Lowy said under oath, if he had
known at that point that there was a chall enge by
ANC- 5B, then he could have at least tried to address
t hat and not invest the other funds which he did
because there was no challenge until February of this
year. For those reasons, we believe that both
estoppel and |l atches are applicable and that this
case shoul d be di sm ssed.

MEMBER ZAIDAIN. M. Chair, | have a
guestion for M. Quin.

CHAI RMAN GRI FFI'S:  Yes.

MEMBER ZAI DAIN:  The estoppel issue is
definitely an interesting one. | guess we're | ooking
at sonebody who cane in and got permts which has the
good faith reliance and noving forward with
sonething. | don't think we're here to debate on
whet her or not they noved on in good faith. The

operation cane on-Iline.
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But one thing that | struggle with is
bei ng able to determ ne estoppel wthout deternining
whet her or not DCRA was right or wong. DCRA has not
admtted that they were wong yet or maybe they
won't. | didn't nean to say yet, excuse ne. |
apol ogi ze for that slip. Could you give us sone
gui dance on whether or not we can even deal wth
estoppel at this point wthout determ ning whether or
not DCRA is wong?

MR QU N Yes, absolutely. 1In fact, you
could make the assunption either way and estoppe
woul d apply.

MEMBER ZAI DAIN:  "Any assunption.”

MR. QU N. The assunption that either it
was invalid or valid.

MEMBER ZAI DAIN.  We woul d have to assune
t hat DCRA was right or wong.

MR QU N Let's assune for the nonent
that the rulings were appropriate and the permts
were issued properly. That's one assunption. And we
relied upon it. W have proceeded in good faith with
all of these expenses, with the contract, and the
things that follow fromthat contract. W have a
right torely on it. The equitable doctrine says

protect us so that sonmeone else can't take that right
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away fromus. That's what equity is all about.

The second assunption is let's assune
that there's a situation where the Board would find
that this was not properly granted. Estoppel stil
lies. For exanple, there's --

MEMBER ZAlI DAIN: But what could we do
with it at that point?

MR QUIN. You would dismss the case.
For exanple, the leading case in the District of
Col unbia is the Cahill decision. The Cahill decision
is a case where the permt was issued, building was
constructed. Then the city cane in, which they
haven't done in this case, and said we made a m st ake
and we shouldn't have issued that permt.

MEMBER ZAI DAIN: Right.

MR QUIN:. The building was up. The
court said that estoppel applied.

MEMBER ZAI DAIN.  Well, | can clearly see
that. That's a nuch clearer case than this.

MR QUIN | guess ny argunent --

MEMBER ZAI DAIN: Their C of O revoked |
guess.

MR QU N Right. So ny theory of the
case on estoppel is you couldn't reverse it if it is

appropriate any nore than you could reverse it if it
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were not appropriate. Do you follow? In other
words, the rights have vested. They relied upon --

MEMBER ZAI DAIN: | understand that.

MR QU N If you were to try to say to
us the Board said we think there was a
m sinterpretation of the regulations --

MEMBER ZAlI DAIN: Wi ch we woul d have to
decide during the nmerits of the case.

MR QUIN. No, you don't have to reach
t hat poi nt though because you can assune for purposes
of estoppel that it could apply. The whole thing is
a question of reliance and good faith upon a ruling.

MEMBER ZAI DAIN: | can understand that.
Then the estoppel issue could be used to dismss
every single appeal we hear because everybody acts on
good faith once a permt is issued.

MR QU N [|I'mnot sure that's always
true but sonetines it is. Mst of the time it
probably is.

MEMBER ZAIDAIN.  Well, I'mnot clear on
where ny position on it is yet. | want to hear from
the Board and the other parties. So | appreciate
your i ndul gence on that.

MR QU N  Ckay.

CHAI RVAN GRI FFI'S:  Any ot her questions
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fromthe Board to M. Quin at this time? Let's
proceed t hen.

MR. RUSHKOFF: Bennett Rushkoff on behal f
of DCRA. Rather than taking a position one way or
the other on the ultimte question, | just want to go
over two points in terns of how the Board reaches its
deci sion. There's been assunption in sone of these
argunents that a choice has to be nmade wi th respect
to these letters. Either there can't be an appea
with such a letter or there nust be an appeal, if
there's going to be an appeal, and the clock starts
runni ng i nmedi ately.

I"'mnot sure that there's a dichotony
there. To give an exanple, if Bannum had sought an
interpretation from DCRA before proceedi ng and DCRA
gave theman interpretation they did not |ike, I
don't think they then have to proceed, get a building
permt, and then appeal. They should be able to
appeal our interpretive letter and say we have to be
allowed to do this and you are wong in telling us
that we can't.

CHAI RVAN GRIFFI'S:  There is a renedy for
that w thin DCRA.

PARTI Cl PANT: O BZA for zoni ng.

MR. RUSHKOFF: | guess what |'msaying is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

351

that it should be possible to go up on that.

CHAI RMAN GRI FFI'S: | see.

MR. RUSHKOFF: On the other hand, if you
have a situation where we issue a letter - and in
this case we couldn't even find our copies of the
letter fromour owm file. W're not disputing the
authenticity of the letters. But when you have a
situation, as the Chair nentioned, where we don't
keep a file of these in an office for people to
review, there is a whol e separate question of whether
or not the clock should start running as to third
parties.

Al'so on this issue of reliance, wthout
seei ng exactly when there is estoppel and when there
isn"t, clearly there should be one standard
applicable to the District governnment. Wen we issue
a letter, there's a certain standard for determ ning
whet her or not we are estopped fromtaking action
contrary to that. There m ght be a conpletely
different standard that would apply to third parties.

To what degree do we, by issuing this letter, estop
the ANC fromtaking a contrary position? | just
think there are different issues.

CHAI RVAN GRI FFI'S:  Ckay. Well said.

Thank you. M. Tenple.
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MR. TEMPLE: Before you is a notion to

dismss. That context all inferences have to be made
in the non-noving party, our favor. In that respect,
I want to direct your attention. Counsel is
proposi ng an estoppel argunent, but in the very case
that it cites which is in Weck versus D.C. Board of
Zoni ng Appeal s the court said this on page three of
the printed text which sides with M. Zaidain's

st at enent .

The court states, "Due to the inportant
general public interest in the integrity and the
enforcenment of zoning regulations, the affirmative
def enses of estoppel and | atches are not judicially
favored." That should govern how you view this case.

In addition to that, if I can direct your attention
to three exhibits in the Appellant's subm ssi ons,
Exhibit 6 which is a letter dated January 13, 2003
fromVincent Orange to M. Cark urging a stop work
order and indicating to himthat the ANC conmm ssions
have not had a vote by the entire bodi es which goes
back sonewhat to the tine issue.

He met with ANC chairpersons, but they
never had a vote on the entire issue. As further
evi dence of that, M. Qin is being disingenuous. W

have in our possession a letter on this issue. It's
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not submtted. W have a letter where he was told
that by his conmmunity person that the ANC person that
he had a relationship with, one of three

chai rpersons, was not communicating with his body so
he shoul d not expect that the ANC knew. You have to
keep in mnd that ANC-5A was re --

CHAI RVAN GRIFFI'S:  Districted.

MR TEMPLE: Districted and became ANC
5B

CHAI RMAN GRI FFI'S: R ght.

MR. TEMPLE: If | may submt to you
docunents.

CHAI RVAN GRI FFI'S:  You need to now
because you referenced it.

MR. TEMPLE: M. Quin suggests good
faith-bad faith. This docunent evidences
significantly that this community - and it raises the
ki nds of questions | pointed out - did not have the
integrity and quality of information. It also raises
an i ssue about the bias on the part of M. Chapelle
with whom he has relied to say that the comunity
shoul d have known. 1'Il give you a second to read
the letter.

CHAI RVAN GRI FFI'S:  Who is M. Crawf ord?

MR. TEMPLE: The community person that
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was retained by M. Lowy to work with ANC
conmi ssions. This letter is redacted, but
nonet hel ess it states definitively our concern.

COMW SSI ONER HOCD: M. Chairman, if |
my. M. Tenple, there are two bl ank spots there.
Are those nanes?

MR. TEMPLE: Those are nanes of
i ndividuals. W do not know the nanes. The letter
went to M. Lowy. He would know what nanes are in
that particular correspondence | presunme since it was
addressed to him

MR QUN M. Chairman, | don't even
know what this letter is supposed to do. | don't
think you can just throw a letter out that's an
unsigned letter that's been redacted and have the
Board put any weight init. | don't know how you can
do that.

MR. TEMPLE: If | may respond, we are not
relying exclusively on this letter. The question
here is the good faith - bad faith issue. | would
also direct the Board to Exhibit 10 and Exhibit 12.
M. Qinis the agent of M. Bannum Excuse ne, your
i ndul gence please for a second. That's Exhibit 9 and
Exhi bit 12.

This community is not bringing this case
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in bad faith. On the other hand, what we see here in
Exhibit 9 is M. Qin knows the Iimtations of

communi ty-based residential facilities in CM2 zones.
This is not an accidental, incidental claimhere.
W insist and we will show you it's a very strategic,
del i berate, circumention of existing | aw

This very issue is a different formwas

presented to this very Board in 2002. More over,
they withdrew this particular anendnent. But what

t his amendnent shows you is their know edge of this
particul ar issue and that you cannot due a community-
based residential facility even at the |Iower level in
a CM2 zone. W submt that one of the reasons why
this was retracted is because if you | ook at Exhibit
12 M. G aham spoke to that issue. This is a very

inportant issue to the entire city, nonetheless to

Ward Five.

MR QU N M. Chairman, this goes to the
merits.

MR. TEMPLE: |'m not finished.

CHAI RVAN GRIFFI'S: | don't understand

what he's arqguing.
MR. TEMPLE: The point is that he's
saying we're bringing this case in bad faith. W're

bringing this case -- That's the el enent of | atches
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that we're chal |l engi ng.
MR QU N W proceeded in good faith.
MR. TEMPLE: And we're challenging that.
We're saying that they didn't proceed in good faith.
We're saying that they proceeded very deliberately.
That's only one aspect of |atches.

CHAI RMAN GRI FFI'S:  Okay. You are |osing
me on sone of these things.

COW SSI ONER HOOD: M. Chairman, there
needs to be clarification. M. Tenple, what you are
referring to actually was an energency - | forgot who
the applicant was at the tinme - in front of the
Zoni ng Commi ssi on whi ch was dated Decenber 2002 which
was postponed in Decenmber 2002. It didn't actually
cane in front of the Board of Zoning Adjustnents. It
cane in front of the Zoning Conm ssion.

CHAI RMAN GRI FFI'S: R ght.

COW SSI ONER HOOD: As a representative,
I want to nmake sure that we have that clear

CHAIRVAN GRIFFI'S: That's right. Then
you indicated that there was a letter from M.

G aham
MR TEMPLE: Yes.
CHAI RVAN GRI FFI'S:  That was retracted.

MR. TEMPLE: No, not retracted. He
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speaks about the nerits. The gentleman is correct.
He does speak about the nerits in question. Qur
point is that if there is nmerit to our position and
if they know the issue then for themto pursue this
veil ed argunent on a very sinple question is not good
faith. 1t's bad faith.

CHAI RMAN GRI FFI'S:  Okay. Are you talking
about Council| Menmber G ahanf?

MR. TEMPLE: Yes, sir.

CHAI RVAN GRIFFI'S:  And his letter in the
record tal king about the sharing of facilities across
the city. |Is that correct?

MR. TEMPLE: No, he says specifically
that District Zone CM and M may beconme grounds for
CBRF.

CHAIRVAN GRI FFI'S:  You are tal ki ng about
t he Zoni ng Commi ssi on.

MR. TEMPLE: That's right.

CHAI RVAN GRI FFI'S: | understand. Ckay.

MR. TEMPLE: Let ne add further to that.

They continued to rely on these letters dated
Novenber and Decenber, 2000 and 2001. We reiterate
our point that they are nonspecific. In that
context, they are also tal king about the economc

inmplications of the reliance. The problemhere is
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that their reliance on those letters is at their own
peril.

Just so you will take judicial notice,
the court referenced that and said that in both of
the hearings where this is an issue. Just because
they operate on the prenise of these letters and they
go on and the build sonething, they may have a
| awsui t against the District of Colunbia, but it
doesn't nean that you have to decide that their claim
i s being brought in good faith.

CHAI RVAN GRI FFI'S:  You are |l osing ne
again. The courts are dealing with this specific
case and they have referenced those |etters.

MR. TEMPLE: Absolutely.

CHAI RMAN GRI FFI'S:  Okay. Have they
deci ded anyt hi ng?

MR. TEMPLE: They decided that you shoul d
deci de the issue.

CHAI RMAN GRIFFI'S:  Right. In which case,
the references are going to confuse ne.

MR. TEMPLE: | won't do that any further
then. | apol ogi ze and | understand.

CHAI RVAN GRI FFI S Ckay.

MR. TEMPLE: But | go back to the point

that under the issue of estoppel there is no way
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based upon this record with the inferences bei ng nade
in our favor that you could rule without ruling on
the nerits that their claimhas good faith or that
the equities favor one side or the other. So in that
respect, on the estoppel issue, we think that you
should rule in our favor and agai nst them
The issue of latches, the issue of delay.

I would point out that they continually cite
Brawner. Brawner is interested because Brawner says
that those lower level rulings - and we cited it in
our nmenorandum - don't nean anything. Wat neans
sonething is your ruling. You are not gui ded by what
t hose | ower levels nmean. That's what the courts of
the District of Colunbia say.

So the fact that they have these | ow

I evel rulings and they have operated on the basis of
those rulings are of no nonent relative to the
ability of ANGC-5B in a situation where there's not
been one vote by one ANC conmm ssion or any support by
the elected official for this ward, Ward Five, in
support of what they are saying. |It's obviously a
guestion at issue here before you to rule on as to
what they are doing is wong or right. | stop by
saying | underscore the public interest point.

They say we spent all this noney and so
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forth and therefore you have to rule with us. The
problemis that the lawis the law. |If they spent
that noney and it's illegal, you can't buy the |aw
The law is not for sale. W said it in court. W
wll say it even if we lose. The public interest is
in the |aw being followed. That's what these cases
say.

CHAI RVAN GRI FFI'S:  Good. Thank you, M.
Tenple. | appreciate your anal ogy. Before the
anal ogy was robbing the bank to feed your child.
Clearly estoppel lays out the elements. As far as |
understand it fromny l[imted experience wth
estoppel, it does nake sense that we're not
necessarily decidi ng whether there was an error
created or not which M. Tenple would argue with, an
illegality or not.

But the fact of the matter is that good
faith action, and it was based on an affirmative
action fromthe governnent. The letters do formthe
affirmation of the District's position in regards to
the matter of right devel opnment as it was proposed to
the Zoning Adm nistrator. | don't think it's been
di sputed that there was pernmanent inprovenents.

Now, we have had estoppel where we have

actually gone into the | evels of what nakes it
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expensive or not. | don't think we're at that point
with this one. |I'mgoing to let the |ast go for now
and ask other Board Menbers if they have questions on
t he positions that we have just heard.

MR QUIN I'msorry. There was one
thing that | didn't quite understand, M. Tenple. |
think he was referring to an earlier Zoning
Conm ssi on case.

MR. TEMPLE: That's correct.

MR QUIN. That case dealt with the
Central Union Mssion. It was an entirely different
use. There that specifically was identified as a
CBRF. Here if you look at the regulations you can
clearly see in the CM2 zone there is a tenporary
correctional facility on | eased property for a period
not to exceed three years. That's there. That's in
the regul ations. That's the question as to whet her
our use fit in there. That's why we proceeded in
good faith

But to argue that sonehow t hrough -- we
somehow are saying it's a CBRF that's not pernmtted,
all you have to do as a Board in a Zoni ng Conm ssion
is to look at howit is set up in the CM2 district.

It specifically says "a CBRF shall not be considered

in comrercial use and therefore permtted under the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

362

normal cunul ative setting." Then it says "the
foll owi ng additional uses shall be permtted.”
That's the section under which we conme. | just want
to make sure that the record is clear that there's
every reason to believe that is the use there and no
one has even chal l enged or cone close to saying that
what the nature of this facility is does not fit in
that definition.

CHAIRVAN GRIFFIS:  Well, M. Tenple wll
take issue with that.

MR QUIN. No, he argues it differently.

He calls it a hal fway house which technically is not

t here.

CHAI RMAN GRI FFI'S: R ght.

MR QU N And therefore you can't permt

CHAI RMAN GRI FFI'S: Okay.

MR. TEMPLE: M. Giffis, may | just
briefly be heard?

CHAI RMAN GRI FFI'S:  Sure.

MR TEMPLE: Because | think that we are

all intelligent people. In part, it's a very sinple

CHAI RVAN GRIFFI'S: | hope you count us in

t hat .
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MR. TEMPLE: Absolutely.

CHAI RMAN GRI FFI'S:  Okay.

MR. TEMPLE: It's a very sinplistic
i ssue. The issue here is being clouded and
exaggerated, overintellectually so. The people who
know the issue, including the gentlemn here who
testified on the record in sworn testinony, we are

not crazy. What we are saying is very basic. You

can call it a community correction center. You can

call it a community correction confinenent center
But it is a halfway house. It is a

communi ty-based residential facility. |In that

respect, under your own |aws, at DC Mini ci pa
Regul ations 199, when you tal k about the comunity-
based regulation facilities, one thing that it does
is says that you can't consider it for nultiple uses.
The | aw was very clear for a reason because it
didn't want conmunity-based residential facilities to
be located in CM2 districts all over the city; 12th
and G Connecticut and L, et cetera. That's exactly
the inplication of that.

I"lI'l finish by nmaking one other point.
You stated earlier on the good faith issue and the
equities favoring the Appellant or the Myvent here.

That issue cannot be decided at this point. |
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respectfully disagree with M. Quin. |[If you were to
deci de that we were right, then he's wong on this

i ssue of estoppel. You can't reach that issue
wi t hout hearing the evidence.

CHAI RMAN GRI FFI'S:  Thank you, M. Tenple.

Questions fromthe Board? Al right. W have heard
it argued and we have subm ssions on it. | would
hear Board Menbers if they are ready to proceed on a
notion to address the notion to dism ss on estoppe
and latches. As M. Tenple has very tinely brought
up, we have two options; to nove ahead with this
nmotion or in fact to hold it in advance not being
able to decide parts of it. That would nean we coul d
pick it up at any tine we wanted to, but it would

al so nove us into a full appeal and start of a

heari ng.

COW SSI ONER HOOD: M. Chairman, | woul d
agree with the latter. If we hold this notion in
advance, then we nove forward with getting to the
merits of this case.

CHAI RVAN GRIFFI'S:  Any others? M.

Et herly, do you have an opi nion?

COMWM SSI ONER HOOD: | will put that in

the formof a notion, M. Chair, if | can get a

second.
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CHAI RVAN GRI FFI'S:  Actually, we don't

need a notion if you are going to hold it.

COW SSI ONER HOOD: O a gener al
consensus.

CHAIRVAN GRI FFI'S:  Yes. Any ot her
comments on that? Do | have a consensus of the Board
to proceed in that fashion?

PARTI Cl PANT:  Yes.

CHAIRMAN GRI FFI'S:  Ckay. That | ends
itself to some logic. In which case, it |ooks as
t hough we are goi ng ahead knowi ng that we have that
notion before us. W can introduce that back before
t he Board based on action by a Board Menber or that
can be brought to us by a party or participant in the
case.

W are at 6:30 at this point. Unless
peopl e are getting great second and third winds, it
may wel|l be appropriate to set this for a new date to
begin the appeal. W can give sone instruction as we
go into that. Perhaps we can cone in with clear
m nds and be very expeditious on this. [|'d like to
do schedule first. Then we'll go through what we're
anticipating is --

MR. TEMPLE: | have a brief prelimnary

matter.
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CHAIRVAN GRIFFI'S:  Prelimnary?

MR TEMPLE: Very.

CHAIRMAN GRIFFIS: Al right. Maybe we
will all take a deep breath because that neans we're
starting fresh. Doesn't it?

MR. TEMPLE: No, it's not conplicated.

CHAI RVAN GRI FFI'S:  No.

MR. TEMPLE: W indicated in our exhibit
subm ssions that we wanted to file with you the
transcript fromthe DC Superior Court because it has
sworn testinony of a nunber of w tnesses. W think
rather than having to call themthe testinony wll
speak for itself. W would like to submt that out
of tinme because we didn't have it at the tine. W
had to order it and find the noney to get it.

CHAI RVAN GRI FFI'S:  What does it go to?

MR. TEMPLE: There are some significant
adm ssions on the record. In particular --

CHAI RMAN GRI FFI'S:  There is no record
yet.

MR. TEMPLE: That's the point. W're
creating a record. That would be part of the record.
It has the testinony of two individuals; M. Kelly

and M. Denzel Noble. W think that their sworn

testinmony is critical.
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CHAI RMAN GRI FFI'S:  How woul d you

anticipate that testinony could be cross examn ned?

MR TEMPLE: Well, it was cross exam ned.

CHAI RVAN GRIFFI'S:  In the context of
anot her proceedi ng.

MR. TEMPLE: The issue is exactly the
same. The issue that is discussed by these two
individuals is exactly the issue of whether or not
this is a hal fway house and whether or not a hal fway
house or a CBRF could be |ocated in a CM2 zone.

That is the testinony of the governnent of the
District of Colunbia at that hearing. It would be
very hel pful to you to have that testinony.

CHAI RVAN GRIFFI'S: What's the hearing it
was given in?

MR. TEMPLE: That was the notion that we
filed for a prelimnary injunction stopping themfrom
opening that facility as it is presently being used.

CHAIRMAN GRIFFI'S: I n D.C. Superior.

MR. TEMPLE: That's correct.

CHAl RVAN GRI FFI'S:  Ms. Monroe, oh shoot,
we | ost our Corporation Counsel.

PARTI Cl PANT: Do you want ne to call her?

MR QU N M. Chairman, | woul d object

to that for a nunber of reasons. One is we're
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tal king here about primary jurisdiction of the Board.
You have the right to make a decision on the basis
of the regulations. The two rulings that were before

you, if you count themas | think you are, as
rulings, by the two Zoning Adm nistrators in the

of fice, one was acting and one was the Zoni ng

Adm ni strator, they are the rulings that are being
appeal ed.

O her testinony, if he wants to bring in
sonmet hing el se, he has a right to do so, to
chal l enge, to nake his argunents. But | don't think
that a transcript of a court proceeding that was on a
prelimnary injunction is appropriate.

MEMBER ZAIDAIN: | apologize. | left the
room \Wat's the problemw th the subm ssion?

CHAIRVAN CGRI FFI'S:  The question is the
submi ssion of the transcripts froma hearing in D.C
Superior Court based on this issue where sone of the
D.C. officials and perhaps Zoning Adm nistrators at
that tinme gave testinony. So we're being asked to
receive the transcript fromthe court proceeding.

MR. TEMPLE: Can | help you out --

MEMBER ZAI DAIN: W have had crazier
stuff submtted.

CHAI RMAN GRIFFI'S: That's a new | evel.
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MR. TEMPLE: Can | help you out? The

gentleman said that it was irrelevant. Wat | would
offer in conpromise is | wwuld like to give it to you
and let you read it. |If you decide that it's
irrelevant, then --

MEMBER ZAI DAIN.  Well, that's ny take.
What's the problen? Maybe | shouldn't have left the
room | apologize. Wat do you want fromus on
this?

CHAI RMAN GRIFFI'S: | see sone great
concerns with accepting a transcript froma
proceedi ng outside of this hearing first of all and
in another court's setting. Wth that transcript,
how is that witness going to be crossed? The answer
to that was they were crossed in D.C. Superior Court.

But their testinony wasn't crossed for our purposes
for this case.

MEMBER ZAI DAIN. Right.

MR QU N If he wants to call them as
W t nesses, | don't have a problem

MR. TEMPLE: The question becones --

CHAI RMAN GRIFFI'S:  That's an interesting
point. | can say the sane thing but |I'mnot sure
where M. Kelly is these days. W can't subpoena

anybody to show up before us. The issue then goes to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

370

not that the admnistrative rule or the legality of
DCRA doesn't flowwith the individual. It flows with
t he governnent and the agency.

The key to it is going to be if you nmake
the case of the point at which the decision was nmade
or in fact the current if you have a new
interpretation. |If we talk about opening doors, I
have problens first of all accepting testinony that's
witten and can't be crossed. Second is what would
stop anybody in continuing this to recall every
Zoni ng Admi nistrator ever to get their
interpretation. |In fact, we mght as well include
| and use and past Board Menbers, et cetera. | see
that it would be very limted in its use, not to
mention we nay get a --

MR, TEMPLE: Quite frankly, if | may be
heard, | understand the general concern. However,
the individuals who testified are directly invol ved
inthis case. |If you were to call the -- that would
be a problem However, there is testinony by a
Zoni ng Adm nistrator and testinony by Denzel Noble
who has letters inthis file. He is a witness in

this case. So they are critical wtnesses. Secondly

CHAI RVAN GRI FFI'S:  But you were going to
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call M. Noble or have the ability to call M. Noble.

MR. TEMPLE: Well, we don't have subpoena
authority to call anybody. Unless the governnent
i ndi cated they would offer M. Noble, what we woul d
submt to you is the testinony, again, after you read
M. Noble's testinony because M. Noble's testinony
is effectively, even for purposes of this proceeding,
an adm ssion that the Appellant is correct. He is an
agent of the governnent. He is the director of
buil ding and | ands issues permtted here. M. Noble
is also responsible for the C of O

CHAIRVAN GRI FFI'S: Ckay. Do you have a
problemcalling M. Noble? Has he said he won't --

MEMBER ZAI DAIN: He was here earlier.
saw hi m

MR QUN W are willing to nmake M.
Nobl e avail abl e for questioning by M. Tenple. At
that time, M. Tenple could use the transcript of
this other hearing.

CHAIl RMAN GRI FFI'S:  He coul d ask
guesti ons.

MR QU N He could perhaps use it for
i npeachnent if he wanted to.

CHAIRVAN GRIFFI'S: That's an interesting

strategy. |If there is strong feeling about the
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transcript, if there's no way that you can get it
anywhere el se, what I'mgoing to ask is that you nake
copies available. I'"mgoing to take witten

subm ssions on why it should be or why it shouldn't
be accept ed.

I'"'mgoing to have the transcript go to
Corporation Counsel. It will not be distributed to
the Board. It defeats the purpose if we read the
entire thing and then find it useless or find that we
shouldn't look at it. So ny Corporation Counsel wll
review it before the Board sees it. W wll not see
it unless we take an official action by the next
hearing date. Let's start that process. W wll
clearly be able to see the subm ssions based on
obj ections. You know what | nean.

MR, TEMPLE: | appreciate that. Thank
you. The second point is this. Perhaps you nmay or
may not di sagree, but obviously this is a very
serious issue, as you said, the featured case of the
day. W would urge the Board to schedule a hearing
i mredi ately, as soon as possible, and also to the
extent that the issue is so right, and because there
has been such a delay today, the Board rule that the
facility cannot open until you rule.

CHAl RMAN GRI FFI S; | don't think we have
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the jurisdiction to do that.

MR. TEMPLE: Very wel|.

CHAI RMAN GRI FFI'S: | can get an opinion
on that. | know it's been asked of us in severa
cases. | know that we can't even entertain it just
based on the jurisdiction. First of all, well, |

don't want to go into it. W don't have the basis to
make a ruling that would stop, and we don't issue

stop work orders. DCRA has the jurisdiction to do

t hat .
MR. TEMPLE: Can | ask you a question?
CHAI RMAN GRI FFI'S:  Yes.
MR TEMPLE: Just so that we'll
understand this. | don't do this. M. Quin has a

breadth of this experience. You can rule that this

is a comunity-based residential facility.

CHAIRVAN GRIFFIS: Well, | imagine that's
part of what we'll get into in the hearing. 1Is it
not ?

MR. TEMPLE: That's fine. | have no

ot her issues.

CHAI RVAN GRI FFI'S: Ckay. Did you have
somet hi ng?

MR, RUSHKOFF:  No.

CHAIRVAN GRIFFI'S:  Very well. Wat dates
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are we looking at? M. Tenple brings up a point, and
believe me, this is what we always do. | like to
continue things as close to the date that we are
today. | do not like to push this off for any
reason, especially appeals. Qbviously there's a
great deal in jeopardy here.

But also for nore inportantly for the
Board's preparation. It's always difficult to
revisit this entire file and be prepared. So as
qui ckly as we can, know ng our schedule is very full,
let's see what we can cone up with. How about May 6
in the afternoon? |'mkidding actually. Let's not
get our hopes up there. It |ooks as though we have
May 20 in the afternoon.

MR, TEMPLE: Excuse ne.

CHAl RMAN GRI FFI'S:  Yes.

MR. TEMPLE: Qur understanding is the
hal fway house is scheduled to open on May 1 or near
that point in time. A lot of the issues, very strong
in that regard, have legal inplications outside of
this room | don't know your schedul es and |
certainly appreciate what you do, but the issue is
very overwhelmng in terns of its |egal significance
if we wait that |ong.

CHAI RVAN GRIFFI'S: Let ne say there's no
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way we're making it by May 1 even if we wanted to
accommodat e.

MR TEMPLE: Sure, | understand that.

CHAI RMAN GRI FFI'S:  Secondly, May 6 right
now we have 15 cases in one day. My 13 we have a
huge appeal that makes this one | ook sinple as well
as another case. On May 20, we're actually squeezing
it in. One absurdity would be to schedul e you and
then as we hit 7:00 if we haven't called you then we
woul d set a new date. That's the potential for May 6
and May 13.

MR TEMPLE: | understand. So am| clear
t hat under your schedule you couldn't reach this any
ti me sooner than May 207

CHAI RMAN CGRI FFI'S:  Yes.

MR. TEMPLE: Ckay.

CHAI RVMAN GRI FFI'S:  That's absol utely
correct.

MR. TEMPLE: Thank you

CHAIRVAN CGRI FFI'S:  Just for clarity for
everybody, the issue is if | had flexibility to nove
cases off of those days | would do that. | cannot
because they have been advertised. So clearly we
woul d go agai nst our own rules and all of our work

woul d get thrown out. Again, May 20 is squeezing you
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in. If | put you on May 13, people are going to be

nore angry with us than anything because we'l |
probably have an hour to deal with between 9:00 and
10: 00.

MR. TEMPLE: In that respect, when you
say May 20 is squeezing this in, how nuch time wll
we have on May 207

CHAIRVAN GRIFFI'S: Let ne show you the
options. If we do May 20, we have two cases in the
afternoon. | have not reviewed the entire record.
From ny understandi ng of those, they are not
controversial. Qur norning seens to be okay al so
nmeani ng we can be fairly tinely. So in the
afternoon, we have two cases. That nay start us off
roughly at 3:00 to start the appeal which would give
us a good three to four hours to get into the case
and maybe finish it that day.

Anot her option is we pick a day that has
not been advertised which neans it's totally open.
That goes to June 24. Wit, | think I have June 17.

On June 17, | could set this for the entire
afternoon. One of the positive aspects in doing that
is that you woul d be secure to have nost of the
afternoon, if all of the afternoon. Conceivably we

could wap things up in one day.
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MR TEMPLE: I think I'"'min trial at that

day.

CHAIRVAN GRIFFIS: On the --

MR TEMPLE: June 17.

CHAIRVAN GRIFFI'S: W go fromthere.
Absol utely open, June 17, June 24, July 1.

MR. TEMPLE: W have no objection to My
20. That woul d start about 3:00.

CHAI RMAN GRI FFI'S:  Well, our afternoon
session is scheduled to start at 1:00. | hesitate to
give times because | don't know.

MR, TEMPLE: So we woul d need to be ready
at 1:00.

CHAI RVAN GRI FFI'S:  Two cases coul d cal
in for withdrawal and we are ready to go at 1:00.

The reality is regarding those cases probably for
everyone in participation it mght be well worth
calling in to see where we are if you are five

m nut es away or what have you. | would certainly
expect that the representatives of everybody be here.

That bei ng said, under utnopbst caution,
I"mgoing to al so set aside the afternoon of June 17
in case we have tine that spills over. That way we
won't have June 17 fill up and by the time we get to

May 20 we'll be scheduling in Septenber for the next
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date. We'll take note of that and put it again first
in the afternoon. |If we don't use it, then we get a
short afternoon for once.

MR. TEMPLE: As a point of information,
after it receives its evidence, the Board wll have
some time before it actually renders a deci sion.

CHAI RVAN GRI FFI'S:  That's an excel | ent
guestion in ternms of our procedure. It is unlikely
that there will be a bench decision at the end of a
hearing, especially in a controversial case and nost
inmportantly in an appeal case. A lot of what we do
in appeal is gather information. Then there is a
long tinme of deliberation for the Board and how it
organi zes its information. So we're in gathering
now. | would be surprised if the Board was so noved
to make a bench decision on that.

MR. TEMPLE: Sure. | apologize for
bel aboring the point. In that context, it's
Appel lant's view that the case does not require
experts and a lot of discussion. |It's a very sinple
i ssue here. | would ask the Board to | ook at that
i ssue because if the case is protracted that's one
t hi ng.

But it shouldn't necessarily be

protracted because the | egal issues are very sinple;
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either we're right or wong on the basic questions.
Is a CCC a hal fway house or not? Can it have

multiple uses or not? Can a hal fway house al so be a

cce?

CHAI RVAN GRI FFI'S:  What are you asking
now?

MR. TEMPLE: Pardon ne.

CHAIRVAN GRIFFI'S: Are you asking ne to
limt --

MR. TEMPLE: |I'mjust saying if we can
[imt the questions because the issues are nmuch nore
| egal than factual

CHAI RMAN GRI FFI'S:  Okay.

MR. TEMPLE: In terns of the presentation
of argunment, we can probably argue the case w t hout
calling witnesses. The fact that the community
supports it or opposes it is not the issue here.

CHAI RVAN GRI FFI'S:  That's true.

MR. TEMPLE: | don't know whet her they
woul d stipulate to that, but the Board coul d conmand
that of us. This is a case of first inpression
before you. It has significant inplications. It can
be further briefed. W can argue this case w thout
the need to present evidence quite frankly.

CHAI RVAN GRI FFI'S:  Argue wi t hout
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presenting evidence. Do you want --

MR. RUSHKOFF: One possibility m ght be
to go ahead and argue it and see if the Board stil
wants to take evidence. Maybe we can go ahead and
see if we can do it summary judgenent style. Then if
there are open issues that the Board wants resol ved
we can then just focus the hearing on those issues.

MR, TEMPLE: | woul d agree.

CHAl RMAN GRIFFI'S: W could do that in

writing.

MR TEMPLE: Yes.

MR, RUSHKOFF: Yes.

CHAI RVAN GRIFFI'S:  Now we're getting
sonewher e.

MR QU N [I'mnot sure that's the right
way to go.

CHAI RMAN GRI FFI'S: Okay.

MR QU N | have no problemtrying to
shorten the whol e process, but what is being argued
here is a relationship between a "CBRF" in the CM
zone and the tenporary facility with logic running if
it's one it can't be the other. That's where common
sense has to apply and what everybody understands a
correctional facility is. That has to be open.

may want to call an expert on that. That would be
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the only type of person that | would intend to call

CHAI RVAN GRIFFI'S: COkay. Let's do this
as a hybrid. M. Tenple, | appreciate that.

Frankly, | appreciate everyone's effort to make this
as expeditious as possible. Certainly we don't get
anyt hing out of prolonging this. But as you have
noted several tines in the proceedi ngs, severa
courts perhaps are looking at this. | would not want
to make the mstake of |limting sonething that m ght
set us up for appeal abl e issues.

That being said, it may well expedite us
the next tine we neet if you wanted to do bri ef
subm ssi ons on argunents above what we have. Cearly
there's an awful lot in there. Again, if you wanted
to bring in new or fornulate what is going to be
present ed, obviously serve it to everybody.

As | say nunerous times during the day on
Tuesdays down here, this Board reads everything that
we receive. There's two notions to that. (1) Make
it small. (2) Make it very direct. Maybe that w ||
cut some time out of the next hearing.

MR TEMPLE: M. Giffis, | had the
opportunity to chair one of these comm ssions for
three years in a very convol uted substantive area

here in the District of Colunbia and |I'm sensitive to
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that. In terns of our focus - and | don't think
Counsel would have a problem- for April 22 and this
hearing is scheduled for May 20, if we could agree
that a week before that tinme, May 13 or May 14, that
we woul d give you a subm ssion

If we had an opportunity there to have an
expert and if we woul d have sone idea what that
expert said, we would submt to you that all of these
| ear ned counsel s over here could probably give you a
subm ssion. That would really crystallize the | ega
i ssues before you. Then when we neet on May 20 and
they want to call a witness -- | doubt other than M.
Noble that we will want to call a witness. W wll
not be nore than 30 mnutes. W can probably -- the
case to probably two hours on that day.

CHAIRVAN CGRIFFI'S: Wl |, okay. [|'m not
sure | can conpel people to do that.

MR. TEMPLE: | say we do it by consensus,
by stipul ati on.

CHAIRVAN GRIFFIS: And that's fine. |
don't see any difference between what we ask for in
ternms of subm ssions or the availability of
subm ssi ons.

MR. TEMPLE: |'mjust putting tineliness

on it.
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CHAl RMAN GRI FFI'S:  Yes, | under st and.

Well, it's open. Certainly it can happen.
MR QU N [|I'mnot prepared to stipulate
to that right now |I'mas interested as anyone in

getting this thing resolved. M. Tenple may be right
at least in one area. That is | don't think it's
overly conplicated.

CHAI RVAN GRI FFI'S:  Right.

MR, QUIN. But what's happened if you
read the briefs, and I would submt especially M.
Tenple's, you wll find a lot of factual issues in
there that have to be rebutted. That's where |I'm
coming from |If we were clearly on the law, | can
open the Zoni ng Regul ati ons and gi ve you the
| egislative history and it's over.

CHAIRVAN GRI FFI'S: Ckay. Therein lies
the conplication. Again, M. Tenple's notion to
expedite this and to focus it is well said. W do
know where we need to be with this, but I am not of
the feeling that I'mgoing to conpel that to happen.

W're fairly clear. | hope we are anyway. Let ne
take | ast questions on that. W have the next date
set for -- Ms. Bailey, if you wouldn't m nd
reiterating that.

M5. BAILEY: WMay 20, M. Chairman, the
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third case in the afternoon. Al so we have reserved
the afternoon of June 17. The record is still open
as far as | can tell. Just a remnder to the ANC
that they need to submit a statenent, the official
position of the ANC as stipul ated under Secti on
3115.1 of the regul ation.

MR QU N Are we not also supposed to
brief the issue of whether the transcript should cone
in or not?

CHAIRVAN GRIFFI'S: Right. Indeed. [|I'm
sorry. W may have missed that. There's a brief
comng in to the Board about the transcript which
will be in the possession of Corporation Counsel.
They will reviewit. W'Il take up that as the first
prelimnary matter when we reconvene on My 20.
Anyt hi ng el se?

COW SSI ONER HOOD: M. Chairman, in
t hi nki ng back on this transcript issue that's going
to Corporation Counsel, first of all, | concur.
was just thinking that if Corporation Counsel has a
ruling at that time I"'mjust trying to find out when
us, as Board Menbers, will have tine to read and dea
with it if it goes ahead. | hate comng to the board
neeti ngs and have to sit here and try to read through

stuff that I haven't had anple tinme to go through.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

385
CHAI RVAN GRI FFI'S:  Good point. Let's set

a date for the briefing on accepting that. That
shouldn't take that long. W' re not obviously asking
for long-wi nded briefs. M. Tenple, when can you
submt that?

MR TEMPLE: I'ma little confused. |
t hought that you were asking Corporation Counsel for
an opinion on that issue. | didn't know you want ed
us to brief the issue.

CHAIRVAN GRIFFI'S:  well, I'mallow ng.
You don't have to.

MR. TEMPLE: To that extent that we brief
the issue, we can have sonething to you in seven
days. To that extent, | would only ask that
prelimnary issue, for the exact reason that the
gentl eman just nentioned, that we have that issue
rul ed on in advance of My 20.

CHAI RMAN GRI FFI'S:  That's what |' m goi ng
totry to facilitate.

MR. TEMPLE: So that we can cone before
you.

CHAIRVAN GRIFFI'S: Right. [|'mjust going
to get timng. W're at April 22. If the briefing
is submtted in seven days, is that enough tinme for

the other two participants?
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(No response.)

CHAI RVMAN GRI FFI'S:  Yes, okay. In which
case, once that's done, we'll have Corporation turn
it around. We will hear fromthem That's sonething
we can decide in an executive session in which case
we wll. Then we'll make sonmehow known the deci sion
if it's made in executive session by letter to al
the participants. That way we'll cone in May 20
know ng whether that's in or out of the record.

MR. TEMPLE: Thank you for your tinme.

MR QUN | guess | will need to get a
copy of the transcript.

CHAI RVAN GRIFFI'S: | thought that was --

MR QUIN And | need to have the seven
days.

CHAIRVAN CGRI FFI'S: Do you not have
addi ti onal copies of the transcript?

MR TEMPLE: | told himthat | would
provi de pages 22 to 66 which | gave to you.

CHAI RMAN GRI FFI'S:  What was delivered to
Cor por ati on Counsel ?

MR. TEMPLE: Pages 22 to 66 which is
Denzel Noble's testinony.

CHAI RMAN GRI FFI'S:  Okay.

M5. BAILEY: M. Qin, if you would IiKke,
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we can make a copy for you before you | eave.

MR QU N Ckay. |I'IIl pick it up
tonorrow. We have to | ook at that because if that
comes in there may be other portions that we want to
put in. | just don't know what --

MR TEMPLE: | believe that's his entire
t esti nony.

MR. QU N Yes, but there may be sone
ot her stuff that has to go in.

CHAI RMAN GRI FFI'S: R ght.

MR. TEMPLE: Very well.

CHAIRMAN GRIFFI'S:  This is what | don't
want to be wal ki ng down i s sonmehow being the arbiter
of anot her proceedi ng.

MR. TEMPLE: Sure.

CHAI RVAN CGRI FFI'S:  Hopefully we'll get
t hat resol ved.

MR. TEMPLE: | wanted to note | wll
provide also a copy of M. Kelly's testinony. | just
don't have it at this point in tinme. Those are the
two people that we referenced that we wanted.

CHAI RMAN GRI FFI'S:  Wen are we getting
t hat ?

MR, TEMPLE: Tonorrow.

CHAI RVAN GRIFFI'S: Al right. So by
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cl ose of business tonorrow, that's going to be served

and in the Ofice of Zoning.

MR, TEMPLE: Yes.

CHAI RMAN Rl FFI S: In which case, we will

have Corporation Counsel take a |look at that. There

it is. Any other questions or concerns?

MR. TEMPLE: No, sir.

CHAI RVAN GRI FFI'S:  Anything el se from

Staff that we need to do today?
M5. BAILEY: No.
CHAI RVAN GRIFFI'S:  Very wel | .

all very much. W are adjourned on Apri

Thank you

22, 2003.

(Wher eupon, the above-entitled natter

concluded at 7:03 p.m)
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